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REVERSED | N PART

REMANDED Susano, J.
In this tort action, the defendants appeal from an

award of conpensatory danmages capped by the trial court at

$130, 000 pursuant to the Governnental Tort Liability Act

(“GTLA"). They also seek to reverse the trial court’s decision

to assess themwi th discretionary costs of $3,440.98. W affirm

all of the trial court’s judgnent except the award of

di scretionary costs.

This action arises out of personal injuries sustained
by the plaintiff in a one-vehicle accident on a rural road in
Ander son County. Ray Gabrielle Cox sued the Anderson County
H ghway Departnent and Anderson County (collectively “the
County”), invoking provisions of the GILAY, and clainmng that the
dangerous condition of the roadway caused the accident. After a
bench trial, the court awarded Cox $130, 000 in conpensatory

danmages and $3,440.98 in discretionary costs, for a total award

Tcox al l eges that the County is liable pursuant to T.C. A. 8§ 29-20-203
(Supp. 1999), which provides, in pertinent part, as follows:

(a) Imunity fromsuit of a governmental entity is
removed for any injury caused by a defective, unsafe
or dangerous condition of any street, alley, sidewalk
or highway, owned and controlled by such government al
entity. “Street” or “highway” includes traffic
control devices thereon

(b) This section shall not apply unless constructive
and/ or actual notice to the governmental entity of
such condition be alleged and proved...

Cox also alleges that the County is |liable pursuant to T.C. AL 8§ 29-20-205
(Supp. 1999), which provides, in pertinent part, as follows:

Immunity from suit of all governnental entities is
removed for injury proximtely caused by a negligent
act or om ssion of any enployee within the scope of
his enpl oyment except if the injury:

(1) Arises out of the exercise or performance or the

failure to exercise or performa discretionary
function, whether or not the discretion is abused...
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of $133,440.98. The County appeals, raising the follow ng

i ssues:

1. Does the County have governnent al
imunity fromthe clains asserted by Cox?

2. Didthe trial court correctly apportion
fault between the County and the driver of
the vehicle in which Cox was a guest
passenger ?

3. Can a governnental entity be assessed

di scretionary costs if to do so would cast it
in judgnent for an ampunt in excess of

$130, 000, the nmaxi mum al |l owabl e award under
t he GTLA?

On the evening of August 16, 1993, at approximtely
8:00 p.m, Cox, then 18 years of age, was a guest passenger in a
m ni van being driven by 16-year-old Dusti Dawn Howard. They were
proceedi ng south on Carroll Hollow Road, a rural county road
| ocated in Anderson County. Howard estinmates that she was
driving between 20 and 30 m | es per hour when her vehicle s right
front wheel dropped off the edge of the pavenent at a point where
the road in her direction curved slightly to the right. Howard
was unabl e to maneuver back onto the paved surface, and, as a
consequence, she lost control of her vehicle. The vehicle
travel ed down a slope and eventually crashed into a tree

approximately 146 feet fromwhere it left the road.

As Howard was approaching the site of the accident, she
was proceedi ng downhill. The investigating officer testified

that the accident occurred in “what they call a holler.” He also



stated that the roadway at that location is in a heavily-wooded
area with, in the words of the officer, “hills on both sides of
the roadway [that] bl ocked the sunset very early in the evening.”
He testified that the scene of the accident was dark when he

arrived there at 8:36 p. m

As a result of the accident, Cox suffered a fractured
vertebra, which required surgery and physical therapy. She
testified that she had been unable to work because of her

injuries and had incurred nedi cal expenses exceedi ng $131, 977.

Cox filed this action against the County, alleging that
t he dangerous condition of the road and Howard’ s negl i gent
driving,? in conbination, were the proxi mate cause of the
acci dent and her resulting injuries. The County filed an answer,
denying that the road was in an unsafe condition and asserting
that Howard s negligence was the sol e proxi nate cause of the
accident. Prior to trial, the court below granted the County’s
nmotion for partial summary judgnent, finding, pursuant to the

GILA, 2 that the County’s liability could not exceed $130, 000.

A bench trial was held on January 13, 1999. Cox
presented the testinony of Dr. Leighton Sissom a consulting
engi neer, who testified regarding the condition of the road at

t he point where Howard | eft the paved surface and | ost control of

2Cox filed a separate action against Howard. The parties settled that
claimprior to the trial of the instant case

3See T.C.A. § 29-20-404(a) (Supp. 1999)(“A governnental entity...shal
not be held liable for any judgment in excess of the limts of liability set
forth in [T.C.A.] 8§ 29-20-403..."); T.C. A 8§ 29-20-403(b)(2)(A) (Supp. 1999)
(i nsurance nust provide m ni mum coverage of $130,000 for death or bodily
injury).



her vehicle. He explained that at the place where the vehicle
went off the road, the pavement had narrowed by 20 inches, from
18 feet to 16 feet, 4 inches. A diagramprepared by Dr. Sissom
shows that the pavenent was 18 feet wide at a point sone 22.5
feet back fromwhere Howard s front right wheel went off the
road. The diagram al so shows the pavenent narrow ng fromthat
maxi mum wi dth of 18 feet down to a width of 16 feet, 4 inches,
where Howard’s vehicle left the road. Dr. Sissonis diagram
which was admtted into evidence as an exhibit, is attached as an

appendi x to this opinion.

Dr. Sissom al so observed that there was no center |ine
pai nted on the road, nor was there a white fog Iine on the
pavenent to mark the road edge. He stated that there were no
signs posted to warn of the sudden narrow ng of the pavenent.

Dr. Sissom further noted that the edge of the pavenent was
crunbling, and had sunk and deteriorated from erosion, which
condi tion, he opined, “would tend to cause a vehicle running over
it toroll to the right” and would “nmake[] it nmore difficult to
control the vehicle.” Dr. Sissomfurther testified that there
was no shoul der to the road; thus, where the pavenent stopped,
there was a four to six inch drop off to the ground bel ow, which
was a hillside that sloped at a 50 degree angle. It was Dr.
Sissonis testinony that as Cox’s “vehicle progressed southward it
sinply ran out of pavenment staying on its same course.” He

further opined that

[I]t would be inpossible...for a driver to
regain control of the vehicle once the wheel
dropped off of that four to six inch drop
off. | just don’t think it would be possible



for the vehicle to conme back under contro
after that. It would then be aggravated by
the sl ope of the roadway which would tend to
cause the vehicle to roll to the right.

Dr. Sissomstated that, given the condition of the road, a
vehicle traveling at only 15 mles per hour would be unable to
regain control once a wheel dropped off the pavenment. Finally,

Dr. Sissomexpressed his opinion as to the cause of the accident:

My opinion is that the driver sinply ran out
of road. That the road narrowed 20 inches.
That’ s a big space. The road narrowed 20
inches in a very short space and the
narrow ng took place where the roadway had
sunk where the edge of the roadway, the
shoul der had eroded away letting there be a
maj or drop off. There was no warning sign
about the narrow ng of the roadway...[and]
there was no speed limt sign also in that
di rection.

Q In your expert opinion, did the driver
of the vehicle have any responsibility in
this collision?

A Oh, of course, yes, sir.

In its nmenorandum opinion, the trial court held that
Cox had sustai ned damages of $550,000 as a result of the

accident. The trial court further held:

First, this Court assigns to the Defendant,
Dusti D. Howard, * seventy percent (70% of
the legal fault of this accident. She was
negligent in operating her vehicle so that
the right wheel came too close to the edge of
the road - the road was depressed and the
edge had crunbl ed and she sinply ran out of

‘Cox’ s action agai nst the County had originally been consolidated with
her action agai nst Howard. As indicated in footnote two to this opinion,
Cox's suit against Howard was resolved by settlement prior to trial. However,
because the County had all eged Howard' s conparative fault as a defense, the
trial court addressed the relative fault of Howard.
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road surface. Wen the right wheel dropped
and caught on the edge of the road, control

of the vehicle was irretrievably | ost because
of the unsafe condition of the roadway and
road edge.

However, the County cannot escape a share of

| egal fault for those conditions neglected by
the county - conditions that should have been
addressed so as to prevent the entrapnent of
the vehicle. This Court finds that the
plaintiff has carried the burden of proof as
to the issue of waiving governnent imunity
under T.C. A 29-20-203. The |egal expression
of this finding is to find that the road was
“def ective, unsafe or dangerous.” The County
had actual know edge that the roadway was
dangerous at the point where the accident
occurred for guard rails had been recomended
previous to the date of the accident. Cuard
rails or the failure of installing guard
rails will not give rise to a waiver of
governmental inmunity. However, the conbined
facts of negligence issued forth by the proof
is sufficiently convincing to conclude that
reasonabl e i nexpensi ve neasures shoul d have
been observed by the county to warn, repair
and prevent the dangerous condition created
by the negl ect.

The trial court assessed the remaining 30%of fault to the
County, but limted the award of conpensatory damages to $130, 000
in accordance with the GILA. After the trial, the court awarded
Cox discretionary costs in the amount of $3,440.98. This appeal

f ol | owed.

In this non-jury trial, our reviewis de novo upon the
record with a presunption of correctness as to the trial court’s
factual findings, unless the preponderance of the evidence is
otherwise. Rule 13(d), T.RAP.; Wight v. Cty of Knoxville,

898 S.w2d 177, 181 (Tenn. 1995). The trial court’s concl usions



of | aw, however, are not accorded the sanme deference. Canpbel
v. Florida Steel Corp., 919 S.W2d 26, 35 (Tenn. 1996); Presley

v. Bennett, 860 S.W2d 857, 859 (Tenn. 1993).

A

The first issue on appeal is whether the County has
immunity fromCox’s clains. The GILA provides general immunity
to all governmental entities, renoving that inmunity only in
limted and specified instances. Kirby v. Macon County, 892
S.W2d 403, 406 (Tenn. 1994). One of those instances is at issue
here, nanely T.C. A 8§ 29-20-203(a), which renoves a governnent al
entity’s immnity fromsuit “for any injury caused by a
defective, unsafe, or dangerous condition of any street...or

hi ghway. . ..”

Whet her a particular site is “defective, unsafe, or
dangerous” for the purpose of renoving governnental inmmunity is a
guestion of fact. Coln v. Cty of Savannah, 966 S.W2d 34, 45
(Tenn. 1998). Thus, we nust determ ne whet her the evidence
preponderates against the trial court’s factual finding that the
subj ect road was in “a defective, unsafe, or dangerous

condition.” See Wight, 898 S.W2d at 181.

In determ ning whether a road is in a “defective,
unsafe, or dangerous condition,” the Suprene Court has instructed

courts to “consider the physical aspects of the roadway, the



frequency of accidents at that place in the highway and the
testinony of expert witnesses in arriving at this factual

determ nation.” Helton v. Knox County, 922 S.W2d 877, 883
(Tenn. 1996) (quoting Sweeney v. State, 768 S.W2d 253, 255 (Tenn.

1989)) .

As previously indicated, Cox presented the testinony of
an expert on the issue of whether the subject road was in a
“defective, unsafe, or dangerous condition” at the time of the
accident. Dr. Sissomtestified that the roadway narrowed,
unexpectedly, by 20 inches and that there were no signs to warn a
notorist of this sudden narrowi ng, or to otherw se caution a
driver about this condition. 1In addition, Dr. Sissom stated that
there were other aspects of the roadway that contributed to its
dangerous condition, i.e., the lack of a center line, the absence
of a fog line to mark the edge of the pavenent, an eroding road
edge, the lack of a usable shoulder, and a drop off of four to

six inches fromthe pavenent to the sloping hillside.

The County argues that the road is not “defective,
unsafe, or dangerous” because there was no evi dence of any prior
accidents at the site. W reject the thrust of this argunent.

Al t hough the frequency of accidents is a consideration in
determ ni ng whet her a roadway i s dangerous, such evidence, or the
| ack thereof, is not necessarily determ native of the issue. See
Helton, 922 S.W2d at 884 (“the fact of, or absence of, prior

accidents is only one elenent in the equation”).



The County al so argues that the condition of Carrol
Hol | ow Road is not “unusual” in that there are countl ess ot her
roads in Anderson County with the sanme conditions. Wile this
may be the case, we note that Dr. Sissomtestified that he could
not recall having investigated a road “where so nmany probl ens
came to bear at the very sane point.” Even assum ng that these
conditions are comon to nmany county roads in Anderson County,
this does not meke the subject road any | ess dangerous; nor can
t he existence of these conditions on other roads in Anderson
County serve to absolve the County of its responsibility to
mai ntain the subject road in a safe condition. The evidence does
not preponderate against the trial court’s factual determ nation
that the subject road was in a “defective, unsafe, or dangerous
condition” at the tine of the accident. See T.C A 8§ 29-20-
203(a). We base this determi nation solely upon the fact that the
evidence is uncontradi cted that the roadway unexpectedly narrowed
by 20 inches at the site of the accident and that there was no
signage to warn of this narrowing or to otherw se caution a
driver regarding this condition. Wile each of the other natters
noted by Dr. Sissom-- the |lack of narkings, the eroding road
edge, the lack of a usable shoulder, and the drop off of four to
six inches to the sloping hillside -- mght or mght not be
sufficient, singularly or in sone conbination, to create a
dangerous condition, these other features of the right-of-way and
t he topographi cal and vegetative features of the area certainly
tended to nake the narrowi ng and | ack of signage nore dangerous
t han woul d have been the case in the absence of these other

conditions in this shaded “holler.”
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The next question we nust resolve is whether the County
had notice, either actual or constructive, of the dangerous
condition found by the trial court. See T.C A 8§ 29-20-203(b).
“Actual notice” has been defined as “know edge of facts and
circunstances sufficiently pertinent in character to enable
reasonabl y cautious and prudent persons to investigate and
ascertain as to the ultimate facts.” Kirby, 892 S.W2d at 409
(quoting Texas Co. v. Aycock, 227 S.W2d 41, 46 (Tenn.
1950) (i nternal quotation marks omitted)). “Constructive notice”
has been defined as “informati on or know edge of a fact inputed
by law to a person (although he [or she] may not actually have
it), because he [or she] could have discovered the fact by proper
diligence, and his [or her] situation was such as to cast upon
him[or her] the duty of inquiring intoit.” Kirby, 892 S W 2d
at 409 (quoting Black’s Law Dictionary 1062 (6th ed.
1990) (i nternal quotation marks omtted)). However, if a road was
constructed in the defective condition conpl ained of -- and has
remai ned in that condition -- then no further notice, actual or
otherwise, is required; rather, the governnental entity is
charged with notice fromthe tinme of the defective construction.
See d over v. Hardeman County, 713 S.W2d 73, 76 (Tenn.C. App.

1985) .

The trial court found, in its words, that “[t]he County
had actual know edge that the roadway was dangerous at the point
where the accident occurred for guard rails [sic] had been

recomended previous to the date of the accident.” The County
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contends that this finding is erroneous because, so the argunent
goes, there is no evidence that the installation of guardrails
was recommended to the County prior to the accident. W agree.
The evidence clearly shows that it was only after the accident
that the County received a request for the installation of
guardrails at the location of the accident. The only
notification that the County received before the acci dent
concerni ng a “dangerous” condition on Carroll Holl ow Road was a
letter, received in 1992, conplaining of overgrown brush
obstructing visibility at an intersection approxi mately a quarter
of amle fromthe accident site. W fail to see how such a
conplaint, regarding a different section of the road, not in the
vicinity of this accident, and a conpletely different condition,
can be construed as giving the County notice of the dangerous
condition at issue in this case, i.e., the sudden narrow ng of

the road w thout cautionary signs.

We do find, however, that the notice requirenent of
T.C. A 8 29-29-203(b) has been satisfied in this case. The
evi dence preponderates that the road, as originally laid out, and
as subsequently paved and re-paved prior to the accident,
narrowed by 20 inches at the point where the plaintiff’s vehicle
| eft the paved surface. Mke Ellis, a forner Anderson County

Road Superintendent, testified that the State of Tennessee paved

12



Carroll Hollow Road in 1982 as a “state aid road.”® He quoted

froma docunment in the County’'s files:

This was dated Decenber 3rd, 1982. Pl ease be
advi sed that the paving was conpl eted on 10-
29-82 and hereby returned to Anderson
County. ®

He was further exam ned on the subject of Carrol

Hol | ow Road as foll ows:

Q And in fact, you have sone relatives who
live out there and you drove the road rather
frequently, is that right?

A True.

Q GCkay. Wiich relative of yours is it that
lives out there?

A M grandnot her.

Q And during the tine before the guardrai
went up, how often would you say you travel ed
that road on average?

A Ch, | don't know. Twi ce a week.

Q GCkay. And you' ve lived in Anderson County
all your life, is that right?

A Yes.

Ellis explained a “state aid road” as follows:

A state aid is where the county has certain mleage in
the county and the state will come in and take a
percentage of that m | eage and make rural roads state
aid roads. And one thing it's got to do is it's got
to meet a state aid road or a state road. Then they

will evaluate the road and do the paper work and take
it to Nashville and then they will say it was a state
aid road. And then they will come and pave -- pay for

pavi ng that road.

®Even if the road was paved by the state, or the paving was paid for by
the state, this does not change the fact that Carroll Hollow Road is a county
road and hence the responsibility of the County. See T.C.A. § 54-7-109
(1998).
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Q Has your grandnother lived there your
whole life?

A Yes.

Q So, you' ve traveled that road since you
were a child?

A Yes.

Q Do you remenber when the road was a grave
road?

A Vaguel y.

Q GCkay. Do you renenber about when it was
paved, the very first tine?

A No.

Q Okay. As far as when it was a gravel
road, the road has not been reconstructed
since it was a gravel road, it sinply had an
asphalt pavenent put on it, is that right?
A To ny know edge, that’s right.

Q | nean, nobody’'s regraded it, other than
just grading the gravel, they haven't w dened
it, they haven’t constructed shoul ders, they
haven’t done anything to change it, except
put asphalt on it?

A Right.

(Enmphasi s added).

Ellis’ testinony can be fairly read as indicating that
Carroll Holl ow Road had narrowed at the site of the accident
going back to the time that it was originally laid out as a
gravel road. The paving of the road, including the re-paving in
1982, “ha[dn’t] widened it.” This testinony tends to establish
that Carroll Hollow Road as originally laid out, and as
subsequent |y paved and re-paved prior to the accident, narrowed
at this site from18 feet to 16 feet, 4 inches. Because this

dangerous condition, exacerbated by a | ack of cautionary signage,
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was created by the County, we hold that the County is charged

with notice of it. See dover, 713 S.W2d at 76.

The di ssent points out, as did we, that the trial court
did not predicate its finding of notice on a sub-finding that the
County had constructed Carroll Hollow Road in a “defective,
unsafe, or dangerous condition.” See T.C A § 29-20-203(a).
Wiile this is true, it is not an inpedinent to our decision in
this case. W are “called upon to pass upon the correctness of
the result reached in the [t]rial [c]ourt, not necessarily the
reasoni ng enpl oyed to reach the result.” Shelter |nsurance
Conmpani es v. Hann, 921 S.W2d 194, 202 (Tenn.Ct.App. 1995)
(citing Kelly v. Kelly, 679 S.W2d 458 (Tenn.Ct. App. 1984)).
Under Rule 36, TR A P., we are directed to “grant the relief on
the law and facts to which the party is entitled or the
proceedi ng otherwi se requires.” The issue of notice to the
County was obviously before the trial court. If we find that the
evi dence preponderates in favor of a finding of notice, we are
conpelled to grant Cox the relief dictated by such a finding,
regardl ess of whether we agree with the reasoni ng enpl oyed by the

trial court in reaching its ultinmate conclusion of notice.

The di ssent seens to take the follow ng path en route
to finding that the evidence preponderates against a finding that
the County knew or is chargeable with know edge of the dangerous
condition -- a dangerous condition that the dissent readily
acknow edges. First, the dissent suggests a theory of defense in
opposition to a finding of notice, i.e., that the “m ssing” 20

i nches of pavenent was once there, but is no |onger there because
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it broke off and fell down the hillside i mediately adjacent to
the road. It then searches the record for evidence to
substantiate this theory of defense, but concedes that “[i]t is

I npossible to tell fromDr. Sissonis testinony, or anything el se
in this record before us, to what extent the pavenent had
crunbl ed, sunk, and deteriorated fromerosion.” Despite this

| ack of evidence, the dissent proceeds to find that the evidence
preponderates against a finding that the County had the requisite
notice. In effect, it takes an unknown -- how nmuch, if any, of
the “m ssing” 20 inches of pavenent fell off -- and concludes
that this unknown, this possibility as it were, is sufficient to
of fset the positive testinony of the former Anderson County Road
Superintendent indicating that the road as originally laid out
and as | ater paved was acconplished in such a way as to present
the narrowi ng roadway that we all agree was a dangerous
condition. |In our judgnent, the record supports a finding that
the 20 i nches of pavenent was never there and that is why it is
“mssing.” Wen there is a reasonabl e explanation for the
narrowi ng, why should we engage in speculation to upset the trial

court’s judgnent of liability under the GILA?

There is no evidence in the record, direct or
circunstantial, that the 20 inches of pavenent w dth was once
there, but, at sone unknown tine in the past, nysteriously
di sappeared, apparently down the side of the hill. There was no
testinony at trial establishing that any portion of the pavenent
had ever broken off, i.e., becone disconnected fromthe roadway.
Furthernore, no one testified that sections of asphalt pavenent

were found on or at the bottomof the hillside slope. The

16



phot ographs in the record reflect a relatively straight edge of
pavenment at the point where the vehicle s right front wheel |eft
the paved area, rather than the jagged edge that m ght be
expected fromthe | oss of sone |length of 20 i nches of pavenent

wi dt h.

There was no testinony fromDr. Sissomto the effect

t hat any pavenent had broken off. H's testinony and the

phot ographs in the record sinply indicate that the erosion found
by hi mhad caused roughly parallel Iines to appear in the edge of
t he asphalt pavenent, a condition that, in turn, caused the edge
of the pavenent to slope to the right. It is obvious, fromthe
context of his testinony, that this is the condition that he was
descri bi ng when he said the pavenent edge was “crunbling.” To
say that the pavenent at its edge is cracked and “sloping” is not

the sane as saying that sone part of it has broken off.

We find nothing to support the dissent’s position with
respect to notice; certainly, in our judgnent, there is not

enough to conpel a finding of a preponderance.

In summary, the evidence does not preponderate against
the trial court’s basic finding, i.e., that the road was in a
“defective, unsafe, or dangerous condition.” Mbdreover, the
County is charged with notice because the road as originally
constructed and as originally paved and re-paved over tine, al

prior to this accident, was in a dangerous condition. Thus, we
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find and hold that the County is liable to Cox pursuant to the

wai ver of immunity found in T.C A 8§ 29-20-203.°

Next, the County argues that the trial court’s
apportionnent of fault — 70%to Howard and 30%to the County —-
is erroneous. The County contends that such an apportionnent is
not supported by the evidence and that the trial court should

have apportioned 100% of the fault to Howard.

A trial court has considerable latitude in allocating
fault between or anong cul pable parties. Wight v. Cty of
Knoxville, 898 S.W2d 177, 181 (Tenn. 1995). W review a trial
court’s allocation of fault with a presunption of correctness,
unl ess the preponderance of the evidence indicates that the trial
court’s allocation was “clearly erroneous.” 1d.; see also Rule

13(d), T.R A P.

Dr. Sissonis testinony establishes that there were two
causes of this accident: the negligent driving of Howard and the
unsafe condition of the road. Upon review ng all of the evidence
presented to the trial court, we cannot say that the
preponderance of the evidence is such as to conpel a finding by
us that the trial court’s allocation of 30%of the fault to the

County is “clearly erroneous.” Wight, 898 S.W2d at 181.

'Because we have determ ned that immunity is renoved under T.C. A. 8§ 29-
20-203, we do not deem it necessary to reach the parties’ argunments concerning
the applicability of T.C. A 8§ 29-20-205.

18



VI .

The County al so appeals the trial court’s award of
di scretionary costs to Cox. The County argues that an award of
di scretionary costs cannot be conbined with an award of
conpensatory damages, if to do so causes the total award to the
plaintiff to exceed the $130,000 Iimt set forth in T.C A § 29-
20-404(a). That statutory provision prohibits a judgnent agai nst
a governnental entity “in excess of the limts of liability set
forth in [T.C.A] 8 29-20-403,” i.e., $130,000. W find and hold
that by awardi ng Cox discretionary costs in addition to
conpensat ory danages of $130,000, the trial court violated
T.C.A 8 29-20-404(a). See Erwin v. Rose, 980 S.wW2d 203, 209-10
(Tenn. Ct. App. 1998). In Erwin, we reversed an award of post-
judgnent interest because when that award was added to the award
of conpensatory damages, the total judgnent exceeded the $130, 000
limt. W held in Erwn that the add-on for post-judgnment
i nterest inpermssibly caused the judgnent to exceed the
statutory maxi mum of $130,000. See id. W find that the
rationale of Erwin also applies to the facts of this case. Here,
the award of discretionary costs, when added to the award of
conpensat ory damages, creates a judgnent in favor of Cox that
exceeds the $130,000 limt. There is nothing in T.C A 88 29-20-
404(a) and 29-20-403 to indicate that an award of discretionary
costs is an exception to the absolutely-stated nonetary
limtation of the GTLA. \Whether an award of discretionary costs
and/ or post-judgnent interest should be an award separate and
apart from and not subject to the $130,000 Iimtation of the

GTLA, is a policy decision properly left to the judgnment of the
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General Assenbly and not to the courts. As we understand the
rel evant statutes, the legislature has decided that all awards to

the plaintiff are subject to the one limtation of $130, 000.

By awardi ng discretionary costs to Cox, the trial court
held the County “liable in excess of the limts of liability set
forth in [T.C.A'] § 29-20-403.” See id at 210 (quoting T.C A 8
29-20-404(a)). This it could not do. W therefore reverse the

award of discretionary costs in this case.
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VII.

For the foregoing reasons, the judgnent of the trial
court awardi ng conpensatory damages of $130,000 to Cox is
affirmed. The judgnent of the trial court awarding discretionary
costs to Cox is reversed. Costs on appeal are taxed to the
appellants. This case is remanded to the trial court for the
entry of an appropriate order, consistent with this opinion, and
for the enforcenent of the judgnent of $130, 000 agai nst the
County and for collection of costs assessed bel ow, all pursuant

to applicable | aw.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

(Separate Di ssenting Opinion)
D. M chael Sw ney, J.
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