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OPINION

Thisis an appea by Howard Truitt Kerr (*Husband”) of the division of marital
property and the award of alimony in solido and periodic alimony to Esther Jane Kerr (“Wife”) in
the divorce granted to Wife based on the statutory grounds of inappropriate marital conduct after
a 35-year marriage. From amarital estate of $613,000, the Trial Court awarded Husband marital
assets of approximately $334,707 plus household goods. Wife was awarded maritd assets of
approximately $277,607 plus househol d goods and an additional $80,000 asalimony in solido. The
Tria Court also awarded Wife $1,400 per month as alimony in futuro, and ordered Husband to pay

Wife's monthly health insurance premiums. We affirm the judgment of the Trial Court as to the



division of marital assetsand theaward of periodic alimony and modify thejudgment asto theaward
of alimony in solido.
Background

Thesepartiesmarriedin 1961 when Husband wasafull-time student at the University
of Tennessee and Wife was anurse's aide. They have two grown children. 1n 1964, before their
second child wasborn, Wife quit working outside the home and hasworked outsidethe home on two
occasionssince 1964. Shewasemployed for four monthsin agreenhouseand for oneyear at an auto
parts plant. Except for her job at the auto plant, all her employment was at minimum wage.

Husband isemployed asanuclear engineer for Martin-Marietta. Healso recevesan
annual salary of $16,500 asamember of the Tennesseelegslature. HisIRS 1040 Individua Income
Tax returns reported income from wages/salaries in 1996 of $92,519; in 1995 of $88,889; in 1994
of $72,309; and in 1993 of $68,340. Some of that income was derived from selling back unused
leave time. During that four-year period, Husband reported farming losses averaging $16,000 per
year.

In 1996, Wife was diagnosed as having thyroid cancer which required surgery,
radiation and subsequent treatment. At thetimeof trial, her doctor thought she was cancer-free, but
opined that afive-year waiting period isrecommended to determineif the condition has been cured.
She has other medical conditions, including hypertension and depression. Wife's treating physician

testified by deposition that shewas totally unable to work at the time of trial.

TheTrial Court correctly found that the marital estateconsists of thefollowing: the
marital home, valued at $145,000; a second dwelling, valued at $34,000; approximately $122,000
in cash; Husband's retirement benefits at Martin-Marietta;, each party's automobile; Husband's
beekeeping/honey business, valued a $14,000; notes receivable from various friends and rel atives
aggregating $21,000; and the customary household goods and personalty.

After hearing testimony about Husband's 1985 extramarital affair and 1997 post-



separation conduct, the Trial Court found that Wife was entitled to a divorce based upon Husband's
inappropriate marital conduct. Husband does not appeal the Trial Court's decision that Wife was
entitled to the divorce.

TheTrial Court awarded to Husband the maritd home, one-half of the cash, one-half
of the Martin-Maridta retirement fund, his personal auto, the beekeeping business, several amall
notes receivable and the agreed upon household goods and personalty. The Trial Court awardedto
Wifethe smaller dwelling, one-half of the cash, one-hdf of the Martin-Mariettaretirement fund, her
personal auto, a note receivable from the parties daughter and the remaining household goods and
personalty. The result of this dvision of marital assets was that Husband received assets worth
$334,707, and Wife received assets worth $277,607.

TheTria Court's Final Judgment also awarded alimony in solido of $80,000 to Wife
“to equalize the distribution of the parties marital property interests.” The Judgment reflects that
Husband was ordered to pay the alimony in solido in four lump sumsover a period of four years.

Findly, theTria Court ordered Husband to pay Wife $1,400 per month as periodic
aimony. The Trial Court also ordered Husband to pay the cost of Wife's monthly health insurance
premiums, not to exceed $250 monthly, until she reaches the gopropriate age to receive Medcare
health benefits.

Discussion

Our review is de novo upon the record, accompanied by a presumption of the
correctness of the findings of fact of the trial court, unless the preponderance of the evidence is
otherwise. Rule 13(d), T.R.A.P.; Lindsey v. Lindsey, 976 S.\W.2d 175, 178 (Tenn. App. 1997).

In this apped, Husband states the issues as follows

1 Whether the Trial Court's award to the Plaintiff Wife of $358,577.00 out of
amarital estate of approximately $613,000.00isafair and equitabledivision

of the marital property under T.C.A 8§ 36-4-121 when al of the marital

property was accumulated through the efforts of the Defendant Husband?

2. Whether the Trial Court erred in awarding the Plaintiff Wife dimony in
futuro in the amount of $19,800.00 annually in addition to an excessive and



inequi table award of the marita property?

3. Whether the Trial Court failed to consider or comply with goplicable
statutory factors, ignored legidative policy, and abused its discretion in
awarding an excessiveand i nequitable anount of marital property to plaintiff
wife, coupled with an award of alimony in futuro, punitivein nature and in
excess of her neads?

Although Husband stated these as three separate issues, he addressed them together
in one argument. For the sake of clarity, werestate the issues before us on appeal as:
1. Whether the Tria Court erred initsaward of periodic alimony?

2. Whether the Trial Court erred in itsdivision of themarital assetsand award
of aimony in solido?

Award of Periodic Alimony

T.C.A 8 36-5-101(d)(1) provides, as pertinent:

Wherethereissuch relative economic di sadvantage and rehabilitation isnot feasible
inconsideration of all relevant factors, including those set out in this subsection, then
the court may grant an order for payment of support and maintenance on along-term
basis or until the death or remarriage of the recipient except as otherwise provided
in subdivision (&)(3) . . . .[I]n determining the nature, amount, length of term, and
manner of payment, the court shall consider all relevant factors, incl uding:

(A) The relative earning capacity, obligaions, needs, and financial
resources of each party, including income from pension, profit
sharing or retirement plans and dl other sources;

(B) Therelative education and training of each party, the ability and
opportunity of each party to secure such educati on and training, and
the necessity of a party to secure further education and traning to
improve such party's earning capacity to a reasonable level;

(C) The duration of the marriage;

(D) Theageand menta condition of each party;

(E) Thephysical condition of each party, incl uding, but not limitedto,
physical disability orincapacity due to achronic debilitating disease;

(F) The extent to which it would be undesirable for a party to seek
employment outside the home because such party will be custodian
of aminor child of the marriage;

(G) The separate assets of each party, both real and personal, tangible
and intangible;

(H) The provisions made with regard to the marital property as
4



defined in § 36-4-121,

(1) The standard of living the parties established during the marriage;
(J) The extent to which each party has made such tangible and
intangiblecontributionsto the marriage as monetary and homemaker
contributions, and tangible and intangible contributions by a party to
the education, training or increased earni ng power of theother party;

(K) The relative fault of the parties in caseswhere the court, in its
discretion, deems it appropriate to do so; and

(L) Such other factors, including the tax consequencesto each party,

as are necessa’y to consider the equities between the parties.
T.C.A §36-5-101(d)(1) (1994).

While al relevant factors must be considered, need and the ability to pay are the
critical factors in setting the amount of an alimony award. Smithv. Smith, 912 SW.2d 155, 159
(Tenn. Ct. App. 1995). Inthiscase, Wife worked outside the home for less than two years during
this 35-year marriage. She is 57-years old and in poor physical and mental health. Her doctor
testified that she is unable to work. Husband is anuclear engineer with a substantial income.
Husband complainsthat theinvestment of Wife's shareof the marital assets, together with theaward
of periodic aimony, will result in Wife having an annual income of “at least $46,000 without
invading assets,” which hethinks is excessive. However, Wife is presently living in a $34,000
dwelling while Husband ownsthe marital home, valued at $145,000. Wifeisdriving asix-year-old
automobile while Husband's auto is two years old. Wife reasonably argues that she may need to
convert cash intoother f ormsof property, such asahouse moreinkeeping with herpreviouslifestyle
or anewer car. |If shepurchases ahome with the same approximate value as the marital home, her
income-producing assets wil | decrease substantially.

The amount of alimony to be awarded is amatter for the trial court'sdiscretion in
view of the particul ar circumstancesof the case. Appellatecourtsarenot inclinedto alter analimony
award except where the record reflects that the Trial Court's discretion has been abused. Gilliamv.
Gilliam, 776 S\W.2d 81, 86 (Tenn. Ct. App. 1988). The preponderance of the evidence in the
record before usisnot contrary to the Trial Court'sfindings of fact. We hold that the Trial Court did

not err inawarding $1,400 in monthly periodic alimony plus monthly health insurance premiumsto
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Wife. Weaffirm the Trid Court'saward of periodic aimony.

Award of Marital Assets

From amarital estate of $613,000, the Trial Court awarded $334,707 in assets to Husband
and $277,607 in assetsto Wife. The Trial Court, from the bench, stated:
Now, if you gentlemen at some point later this evening go through and make your —
add your figures up and what have you, you will see that thereis about afifty-seven
thousand dollar differencein the value of assets apportioned between Mr. Kerr and
Ms. Kerr. And that fifty-seven thousand dollarsisin favor of Ms. Kerr [sic-Mr.
Kerr] at this point. 1 am going to direct Mr. Kerr to make this an equal division.
Andthe Court basically findsthat after thirty-five years of marriage that thedivision
of these assets should be — an equitable division —would be approximately a fi fty-
fifty division. The Court finds that Mr. Kerr should pay the following amounts to
Ms. Kerr onthefollowing datesto equalizethe dividon of assets madeby the Court.

According to the trial transcript, the Trial Court then ordered, from the bench, that
Husband was to Pay Wife $10,000 on June 1, 1998; $20,000 on June 1, 1999 and $25,000 on June
1, 2000. The Court then stated, “ So, hewill be paying her an additional eightythousand dollarsover
afour year period.” We note that the three payments recited total $55,000, not $80,000. The Final
Judgment entered in the case recites that four payments, not three, ae to be made, including a
payment of $25,000 on June 1, 2001.

Since aimony in solido, which is not modifiable, is not genera ly awarded out of
futureincome, the Trial Court's Final Judgment resultsin Husband's share of the marital estatebeing
reduced by $80,000 in order to provide $80,000 alimony in solidoto Wife. See Aleshirev. Aleshire,
642 SW.2d 729, 733 (Tenn. Ct. App. 1981). That resultsin an award to Husband of $254,707 of
the marital estate and an award to Wife of $357,607 of the estate. We are unable to ascertain the
Tria Court's rationale for the award of $80,000 alimony in solido if, in fact, the Court sought to
effect “approximately afifty-fiftydivision.” The Trial Court held that an equitable division of the
marital assets” . . . would be approximately afifty-fifty division.” The award of $80,000 alimony
in solido as contained in the Final Judgment results not in approximately a50% - 50% division, but

rather a58% - 42% division in favor of Wife. We are aware that the $80,000 isto be paid over four

years. Wife arguesthisfour-year payout makesthe present value “ considerably |ess than $30,000.”



There is nothing in the record before us concerning the “ present value’ of the $80,000.

An award of $55,000 of alimony in solido paid in three installments, as ordered by
the Tria Court from the bench, rather than $80,000, is closer to the fifty-fifty division found by the
Trial Court to be equitable. An award of $55,000 of alimony in solido results in a 54% - 46%
division in favor of the Wife. We hold this to be an equitable division.

Conclusion

Weholdthat the Trial Court did not err in determing that anequal, or “ approximately
afifty-fifty” division of the marital estateis equitable. Therefore, we modify the judgment of the
Tria Court toreflect that Wifeisawarded $55,000 in alimony in solido, to be paid in three payments
asstated by the Trial Court from the bench. Asmodified, thejudgment of the Trial Court isaffirmed
and thiscauseisremanded to the Trial Court for such further proceedings, if any, asmay berequired
consistent with this Opinion, and for collection of the costsbelow. Costsof thisappeal are assessed
one-hd f to each party.

D. MICHAEL SWINEY, J.

CONCUR:

HOUSTON M. GODDARD, P.J.
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