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This is an unenpl oynent conpensation case. The
Tennessee Departnent of Enpl oynent Security (“the Departmnent”™)
denied the claimof Ralph E. WIlianms for unenpl oynent benefits,
finding that WIllianms had been guilty of work-rel ated
m sconduct.! After exhausting his adm nistrative renedies to no
avail, WIllians filed a petition for certiorari in the trial
court, which court affirnmed the Departnment’s denial of benefits.
Wl lians appeals, essentially arguing: (1) that he was not guilty
of work-related m sconduct; and (2) that he was deprived of a

fair hearing in violation of state and federal |aw.

Wl lians was enpl oyed as a bus driver for the
Chatt anooga Area Regional Transit Authority (“CARTA’) from
Sept enber 9, 1986, until his term nation on February 26, 1996.
The separation notice states that he was term nated because of
“job m sconduct; habitual violation of CARTA[‘s] work rules.” On
February 29, 1996, WIllianms filed a claimfor unenpl oynent
benefits. His claimwas subsequently deni ed because the
Department found that WIlianms was di scharged for work-rel ated

m sconduct .

Wl lians appealed to the Departnent’s Appeal s Tri bunal

on March 29, 1996. 1In his notice of appeal, WIIlianms contends

See T.C.A. 8§ 50-7-303(a)(2) (1999), which provides, in pertinent part, as
foll ows:

(a) DI SQUALI FYI NG EVENTS. A claimant shall be
di squalified for [unenpl oyment] benefits
* * *

(2) If the adm nistrator finds that a clai mant has
been di scharged from such claimnt’s nmost recent work
for m sconduct connected with such claimnt’'s work. ..



that “CARTA has fired 11 black workers in the last 7 years using
the m sconduct rule, and this agency is not |ooking at all the

facts in their decision.”

The Appeal s Tribunal heard WIIlianms’ appeal on Apri
23, 1996. At the hearing, CARTA presented several enployees, who
testified regarding Wllians’ disciplinary history and the
reasons for his termnation. WIIlianms’ disciplinary record, a
vol une of over 170 pages, was al so introduced into evidence.
Wl liams, who was representing hinself, testified on his own

behal f and presented one other w tness.

On April 26, 1996, the Appeals Tribunal released its
decision affirmng the Departnent’s denial of benefits. Although
Wl lianms had contended that his termination was in retaliation
for the conplaints he had filed against the conpany for racially-
notivated discrimnatory practices, the Appeals Tribunal found
that Wllianms had “failed to present sufficient evidence to
substantiate his case.” The Appeals Tribunal also found as

foll ows:

The Appeal s Tribunal finds that the evidence
in the record is sufficient to establish
intentional work related m sconduct on the
claimant’s part within the neaning of TCA §
50-7-303(a)(2). The facts show that the

cl ai mant di sregarded the enployer’s interests
and/or willfully acted agai nst the best
interests of the enployer. M sconduct is a
del i berate act or a willful violation of an
enpl oyee’ s duties, insubordination,

i ntentional violation of conpany rules or
conduct detrinental to the interests of the
enpl oyer or his fellow workers. The cl ai mant
was di scharged for continued and habitua

vi ol ati ons of conpany policies and
procedures. The cl aimant was aware that he
was in jeopardy of losing his job. The

cl ai mant has progressed through the necessary
di sci plinary procedures to warrant



term nation. The Agency decision is
af firnmed.

The Departnent’s Board of Review (“the Board”) adopted
and affirmed the Appeals Tribunal’s decision on June 18, 1996.
Wllianms then filed a petition for certiorari in the trial court
on July 29, 1996. On February 17, 1999, the trial court affirnmed

the Board’ s deci si on.

T.C.A 8 50-7-304(i)(2) (1999) provides the standard by
whi ch courts nust review adm ni strative decisions involving

clains for unenpl oynent conpensati on:

The chancellor may affirmthe decision of the
board or the chancellor may reverse, remand
or nodify the decision if the rights of the
petitioner have been prejudi ced because the
adm ni strative findings, inferences,
concl usi ons or decisions are:

(A) In violation of constitutional or
statutory provisions;

(B) I'n excess of the statutory authority of
t he agency;

(C© WMade upon unl awful procedure;

(D) Arbitrary or capricious or characterized
by abuse of discretion or clearly unwarranted
exerci se of discretion; or

(E) Unsupported by evidence which is both
substantial and material in the |ight of the
entire record.

Wl lians’ argunments appear to inplicate two provisions of the
statute: that the Board’ s decision is unsupported by substanti al
and material evidence, see T.C.A. 8§ 50-7-304(i)(2)(E); and that
the decision was in violation of constitutional or statutory
provisions, see T.C A 8 50-7-304(i)(2)(A). W wll address each

of his contentions in turn.



First, we nust determ ne whether the Board’ s decision
is supported by substantial and material evidence. See T.C A 8§
50-7-304(i)(2)(E). Wien determ ning the sufficiency of the
evi dence, a court nust “take into account whatever in the record
fairly detracts fromits weight, but [it] shall not substitute
[its] judgnment for that of the board of review as to the weight

of the evidence on questions of fact.” T.C A § 50-7-304(i)(3).

Wl liams chall enges the Board' s finding of work-rel ated
m sconduct on two grounds. First, he argues that he “was not
fired for job related m sconduct at all but rather for having
exposed conpany m snmanagenent, fraud, racial discrimnation and
sexual harassnent.” Second, he contends that CARTA did not

substantiate its charge of m sconduct against him

We find that there is substantial and material evidence
to support the Board' s finding that WIllianms habitually viol ated
CARTA's work rules. Art Barnes, CARTA s assistant executive
director, testified that from March, 1993, to the date of
Wllianms’ termnation, WIllianms had run late on his bus schedul e

nine times. The followng is a portion of WIllians' disciplinary

hi st ory:

Dat e | nci dent/ Vi ol ation Action Taken

03/ 10/ 93 Running | ate Counsel ed

07/ 23/ 93 Running late/failure to 2-day suspension
respond to radio

08/ 05/ 93 Running | ate 3-day suspension

09/ 19/ 94 Vi ol ati on of attendance Witten warning

policy (5 absences within
90 day period)



06/ 27/ 95 Runni ng | ate/i nproper use 1- day suspension

of radio
08/ 08/ 95 Failed to report intention War ni ng
to be off work for extended
peri od
08/ 10/ 95 Fail ed to | eave garage on 3-day suspensi on
time to comence route
09/ 13/ 95 Cust omer conpl aint —- | nvesti gati on
constantly late on route
09/ 13 and Running late (confirmed 5-day suspensi on
09/ 14/ 95 by road supervisors)
11/ 01/ 95 Running |l ate 10- day suspension/
Fi nal war ni ng
11/ 16/ 95 Vi ol ati on of attendance V\r ni ng
policy
02/ 27/ 96 Running late/failure to Suspensi on/
answer radio Term nati on

I n Novenber, 1995, when WIIlians was given a 10-day

suspension for running |late, he was advised as foll ows:

Conti nued viol ati on of Code of Conduct 1J, a
Level | of fense, RUNNI NG LATE SCHEDULE FOR NO
VALI D REASON. The ten (10) day suspension
you have just conpleted is a severe warning
to you.

Any further violations of this rule within
one year fromthe date of the last infraction

or any major rule violation, will result in
your term nation from enpl oynent wi th CARTA.

Wthin the one-year period, on February 26, 1996, Lee
Dawson, who was Wl Ilians’ immedi ate supervi sor, observed WIIians
still on CARTA's property eight mnutes after Wllianms’ run had
been scheduled to begin. Dawson testified that he attenpted to
contact WIllianms by radio, but received no response. Dawson
stopped WIllians on his route and asked why he had started | ate.
WIllians’ response was that he was not the only driver running

| ate. Wen Dawson asked WIIlians why he had not responded to the



radio, Wllianms stated that he had not heard it. Dawson then
checked the radio and found that it was working properly.
WIllians was term nated the next day. Based upon WIIlians’
extensive history of running late and other violations of CARTA' s
rules, we find that there is substantial and material evidence to
support the finding that WIllians had habitually violated CARTA s

wor k rul es.

Next, we nust determ ne whether WIlians’ habitual
violation of the rules was “m sconduct” for the purposes of
di squalification under T.C A. 8 50-7-303(a)(2). Although the
termis not defined in the statute, we have defined “m sconduct”

as

conduct evincing such wilful and wanton

di sregard of an enployer’s interests as is
found in deliberate violations or disregard
of standards of behavi or which the enpl oyer
has the right to expect of his enployee, or
in carel essness or negligence of such degree
or recurrence as to mani fest equal

cul pability, wongful intent or evil design,
or to show an intentional and substanti al

di sregard of the enployer’s interests or of

t he enpl oyee’s duties and obligations to the
enpl oyer. On the other hand nere

i nefficiency, unsatisfactory conduct, failure
in good performance as the result of
inability or incapacity, inadvertences or
ordi nary negligence in isolated instances, or
good faith errors in judgnent or discretion
are not to be deened “m sconduct” within the
nmeani ng of the statute.

Arnmstrong v. Neel, 725 S.W2d 953, 956 (Tenn.Ct. App. 1986)
(quoting Boynton Cab Co. v. Neubeck, 296 N.W 636, 640 (Ws.
1941)). Upon reviewing WIllianms’ extensive disciplinary history,
we find that there is substantial and nmaterial evidence to
support a finding that WIllianms had shown an “intentional and

substantial disregard” of his duties and obligations to CARTA by



his repeated violations of the agency’'s rules. H s msdeeds fal
wi thin the concept of “m sconduct” found in T.C A 8§ 50-7-

303(a) (2).

The second issue raised on appeal is whether WIllians
was deprived of a fair hearing in violation of constitutional or
statutory provisions. See T.C. A 8 50-7-304(i)(2)(A). The
Tennessee Enpl oynment Security Law and the federal Social Security
Act both guarantee a cl ai mant who has been deni ed unenpl oynent
benefits the right to a fair hearing. T.C A 8 50-7-304(c)(1)
(1999); 42 U.S.C. §8 503(a)(3) (Supp. 1999). WIlians contends
that he was deprived of a fair hearing for several reasons.
First, he argues that the referee presiding over the Appeals
Tri bunal hearing erroneously excluded evidence that, WIlIlians
contends, establishes that his term nation was retaliatory.
Second, he argues that he was deprived of his right to counsel.
Third, he argues that T.C. A 8 50-7-303(a)(2) “automatically
classifies” certain behavior as “m sconduct” and that this
classification deprived himof a fair hearing. W w || address

t hese issues in the order stated.

At the hearing, Wllians attenpted to introduce into
evidence a witten summary that he had prepared detailing the
al | eged harassnent by CARTA;, a newspaper clipping about the
burning of Wllianms’ house; and a letter witten by Wllians to
the Departnent of Justice requesting a federal investigation of
CARTA. Wl lians argues that the exclusion of these docunents

“prevented [hin] frompresenting his case at all.”



We do not find that the exclusion of the proffered
docunents deprived Wllians of a fair hearing. Although the
referee did not allow the introduction of the witten summary, he
ruled that Wllianms could use the summary while testifying in
order to refresh his menory. Despite this ruling inviting his
oral testinony regarding the material in the summary, WIIlians
failed to testify about these matters. Under the record before
us, it cannot be said that he was prevented from presenting the
substance of the material that he had incorporated into the

summary.

The newspaper clipping and acconpanying letter were
excl uded because the referee found themto be irrelevant. The
clipping reports that WIllians’ house had burned down and that
the cause of the fire was under investigation. The letter sets
forth WIllians’ allegations that CARTA was responsible for the
fire as well as other retaliatory and discrimnatory acts agai nst
him W find that these docunents are at best unsubstanti ated
al l egations; they provide no proof that CARTA engaged in any
retaliatory conduct against WIllians, only his contentions
regardi ng such activity. Thus, these docunents were properly

excl uded by the referee.

Next, WIIlians argues that he “was forced to go before
the [B]Joard...w thout being apprised of or allowed |egal counsel

at governnent expense.”

The right to a fair hearing includes the right to be
represented by counsel. Simmons v. Traughber, 791 S.W2d 21, 24
(Tenn. 1990). 1In order to ensure that this right is effective,

the Suprene Court has held that a claimant nust have “full and



meani ngful ” notice of the right to be represented at the Appeal s

Tribunal hearing. See id.

The Departnent argues that WIIlianms was advised of his
right to be represented by counsel in a docunent enclosed in a
notice mailed to Wllians on April 9, 1996, advising himof the
heari ng before the Appeals Tribunal. The docunent states, in

pertinent part, as follows:

REPRESENTATI ON

YOU MAY BE REPRESENTED BY AN ATTORNEY OR ANY
OTHER AUTHORI ZED REPRESENTATI VE OF YOUR
CHOOSI NG | F YOU CANNOT AFFORD AN ATTORNEY,
FREE OR LOW COST ASSI STANCE MAY BE AVAI LABLE
THROUGH YOUR LOCAL LEGAL SERVI CES

ORGANI ZATI ON OR BAR ASSCCI ATI ON.

There is no indication that Wllians did not receive this notice.
We find that this advisenent was sufficient to notify WIIlianms of

his right to be represented. See id. at 25.

Wl liams’ contention that he was denied counsel “at
gover nment expense” does not rise to the level of error. The
Departnent was not obligated to provide Wllianms with an attorney
at the Departnent’s expense; it was only required to advise him

of his right to be represented. See id.

Finally, WIllians argues that T.C.A 8 5-7-303(a)(2) is
unconstitutional because it “automatically upholds the enpl oyer”
and “automatically classifies m sconduct,” thereby depriving him
of a fair hearing. As a result, he conplains that he faced a

“stacked deck” and a “biased set of exam ners” at the hearing.

10



W have reviewed the entire record and have found no
evi dence of bias or prejudice on the part of the Departnent.
Further, we find WIlians’ contentions regarding the statute to
be baseless. The statute does not specifically define
“m sconduct”; rather, it has been left to the courts to determ ne
what constitutes m sconduct on a case-by-case basis. See
Arnmstrong, 725 S.W2d at 955. Thus, there is no “autonatic
classification” of behavior in the statute. Moreover, we find
nothing in the statute which can be said to “automatically
uphol d[] the enployer”; on the contrary, under T.C A 8§ 50-7-303,
t he enpl oyer has the burden of proof as to the issue of
“m sconduct.” See Waver v. Wil lace, 565 S.W2d 867, 870 (Tenn.

1978). WIlianms’ contentions are without nerit.

11



The judgnent of the trial court is affirmed. Costs on
appeal are taxed to the appellant. This case is remanded to the
trial court for collection of costs assessed bel ow, pursuant to

applicable | aw.

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

D. M chael Sw ney, J.
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