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This suit involves a determ nation of whether specific
areas within a condom nium conplex are units for occupancy or are
“conmon areas” avail able for use by all condom ni um owners.

Robert Bowman, et al., the Plaintiffs/Appellees,! initiated an
action in the Sevier County Chancery Court against The Gatlinburg
Condo Managenent, Inc., et al., the Defendants/Appellants. The
Sevi er County Chancery Court granted summary judgnent in favor of

t he Appel | ees.

The Appell ants present for our consideration the sole
I ssue, which we restate, of whether the Trial Court erred in
granting summary judgnent for the Appellees. Pursuant to Rule
13(a) of the Tennessee Rul es of Appellate Procedure, the
Appel | ees raise the foll owi ng additional issue, which we restate,
of whether the Trial Court erred in denying the Appellees’ Mtion

to Strike the affidavits of Janes Jett and Charlie R Johnson.

Approximately twenty-four owners of condom niums joined in this cause
of action.



The Appel |l ees are owners of condom niumunits in the
Gat | i nburg Chat eau Condom niuns, a multi-unit condom ni um proj ect
| ocated in Sevier County. Gatlinburg Chateau was created and
establ i shed by a master deed dated July 2, 1990.2 Gatlinburg
Chat eau Devel opnent Conpany, Inc. was the devel oper of the
Gatl i nburg Chateau condom ni um project. Around Cctober 25, 1990,
the “C-Units” were conveyed by Gatlinburg Chat eau Devel opnent
Company, Inc. to CC Café, Inc., which | ater conveyed themto
James Jett and Yvonne Jett, who have used them for commercia
pur poses since their purchase. Janes Jett has paid nonthly
honeowner’ s dues and assessnents on the C-units since becom ng
the owner of those units. The office, which is designated as
area C-1, has been assessed separately for tax purposes, with

Janes Jett paying taxes on that parcel from 1992 through 1997.

2The master deed had acconpanying Exhibits A through F: A--the By-Laws
of the Gatlinburg Chateau Homeowner’s Association, Inc.; B--the Schedul e of
Percent age Ownership in Common Elements; C--the Estimated Operating Budget
(Initial); D--is the Unit Owner’s Vote Assignment; E--the Articles of
I ncorporation of Gatlinburg Chateau Honeowner’s Association |ncorporated; and
F--the Legal Description of Submtted Property.
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Area C- 1, which is enclosed and | ocated in a separate
buil ding in the condom nium proj ect, has been used as a rental
office. Areas G2 and C-3 are snall storage areas. Area C 2,
which is located on the second floor, is in an enclosed area with
a door that opens onto the wal kways which are common areas in the
condom nium project. Area C3, which is located on the third
floor, is also in an enclosed area with a door that opens onto

t he wal kways whi ch are common areas in the condom ni um proj ect.

The Appellants argue that the Trial Court erred in
granting summary judgnent in favor of the Appellees. The Trial
Court based its finding on several provisions fromthe
condom ni um docunents. The Court noted that the condom ni um
docunents did not specifically nmention comercial units as a
separate class of property, and no where did the docunents

designate areas C1, G2, and CG3 as comrercial units.



The Trial Court noted that Article 3, Section 6
entitled Property Rights provides

that the condom ni um project consists of 54 residenti al
units in common areas. No other class of property is
created in the court’s view except the 54. Just what
the master deed says. There are 54 residential units
and there are conmon el enments. Nothing el se was
creat ed.

In that connection, the Court notes that there are
specifically shown in the master deed, condom ni um
pl at, and the condom nium plans, in fact, 54
residential units or apartnents and that these do not
include the areas “Cl, C2, and C3.” Court can only
conclude that the only thing those areas can be, if
they are not residential units, if they are not one of
the 54 residential units, that the only thing they can
be is comopn el enents because that is the only class of
property that was created.”

The Appellants argue that fromthe Master Deed and the
acconpanyi ng Exhibits, it is obvious that the CGUnits were
desi gnat ed separately fromother units and fromthe conmon
el enents in order to create separate comrercial units. The
Appel l ants further contend that the |anguage in the Master Deed
and the designations contained in the Exhibits to the Master

Deed indicate that the CGUnits would be “units,” as defined in



the Master Deed, and that the CUnits would be used for
comerci al purposes. The Appellants nmaintain that the Master
Deed recogni zed that sonme of the units would be used for
sonmet hi ng other than residential purposes, which units CG1, C 2,

and C-3 are.

The Appel lants further assert that the Master Deed
allows for unit designations by letter and nunber, such as C1
or P8601 or 406. Article 3, paragraph 1 of the Master Deed
provi des that “[f]or the purposes of unit designation, Each Unit
in the Condomniumis identified by nunber, nunber and letter,
or letter and is delineated in the Exhibits hereto which are
made a part of this Declaration.” The Appellants argue that the
C-Units are the only areas of Gatlinburg Chateau that are
designated with a letter and nunber, as provided for in the
Master Deed in Article 1, paragraph 12 and in Article 3,
paragraph 1. They also contend that no provision in the Master

Deed provides for the designation of common el enments by letter



and nunber, and no areas of the common el enents are designated
by letter and nunber. Thus, the Appellants maintain that the
Master Deed provides that the CUnits are “Units,” which neans a

condom niumunit in the context of the Master Deed.

Finally, the Appellants contend that the Trial Court
erred in its judgnent:

In reaching its conclusion that the CGUnits are conmon
el ements of Gatlinburg Chateau, the Trial Court
conpletely ignored the fact that Article 3, paragraph 1
of the Master Deed provides that each condom ni um unit
I's identified by nunber, nunber and letter, or letter,
and that the CGUnits are designated by a letter and
nunber. Based on the definitions contained in the
Master Deed for common el enents and units, and based on
the fact that the G Units are assigned a letter and a
nunber, a reasonabl e person woul d not conclude that the
C-Units are part of the common el enents of Gatlinburg
Chat eau. [enphasis in Appellants’ brief]

The Appel | ees, however, argue that the Trial Court
correctly held that the CGunits are comon el enents of the
Gat |l i nburg Chat eau. The Appel |l ees agree with the Appellants’
assertion that the term“Unit” means a condom ni um unit.
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However, the Appellees contend that the Appellants leap to the
conclusion that “such a designation automatically renders the C
units a defined ‘CondominiumUnit, Unit, or Apartnent’ as
contenplated in the Master Deed.’” The Appel |l ees di spute the
Appel l ants’ contention that the C-units are the only areas of
Gatlinburg Chateau that are specifically designated with a letter
and nunber, noting that four penthouse condom niumunits at

Gatli nburg Chateau are referenced in Exhibits B and D of the

Master Deed by | etter and numnber.

The Appellees nmaintain that the Appellants’ “reference
to the Gunits in the Exhibits to the Master Deed by letter and
nunber inescapably renders the Cunits to be defined a
‘Condom nium Unit, Unit or Apartnent’ under the Master Deed is
pure sophistry because it fails to consider the qualities and
characteristics that nake up a defined ‘Condom niuns Unit, Unit,
or Apartnent.’” They note that “the Master Deed is noticeably

silent [with] respect to any direct reference to any kind of C



unit or the existence of such a type unit. The Cunits are
listed in sonme of the Exhibits of the Master Deed.” Mor eover
the Appel |l ees argue that the Appellants cannot show any provision
in the Master Deed or the Exhibits that show the G units as being

equated with the residential units.

A Trial Court’s decision to grant a notion for sumary
judgment is not entitled to a presunption of correctness on

appeal. Carvell v. Bottons, 900 S.W2d 23, 26 (Tenn. 1995).

This Court determ nes whether the requirenents of Rule 56 of the
Tennessee Rules of Civil Procedure have been nmet. Mason V.

Seaton, 942 S.W2d 470, 472 (Tenn. 1997).

An eval uation of a sunmary judgnment notion nust address
t hese questions: “(1) whether a factual dispute exists; (2)
whet her the disputed fact is naterial to the outcone of the case;

and (3) whether the disputed fact creates a genuine issue for



trial.” Byrd v. Hall, 847 S.W2d 208, 214 (Tenn. 1993) (enphasis

in original). Wuen considering a notion for summary judgnent,
the evidence nust be viewed in a |light nost favorable to the
nonnovi ng party, and all reasonabl e inferences nust be made in

t he nonnoving party’s favor. Byrd, 847 S.W2d at 210.

In reviewing the nmaster deed and all the acconpanyi ng
exhibits, we are of the opinion that the Trial Court properly
concluded that the areas in question are conmon el enments. As the
Trial Court discussed in its menorandum opi nion, the Master Deed
provi des for condonm niumunits as residences and for comon
el enents, nothing nore. Also, the condom niumunit vote
assi gnment does not include any assignnent for votes to the areas
of G1, G2, or C3. Furthernore, the Master Deed does not
provi de for any “comercial units” as the Appellants argued.
Finally, Exhibit F, which contains the architectural draw ng for
t he condom ni um conpl ex, shows that the areas designated as C 2

and C-3 were originally designated as a “nechani cal roonf and an
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“electrical room” respectively. Thus, such designations would
| ead a reasonabl e person to conclude that areas G2 and C 3 were

never intended to be considered for occupancy.

In light of the foregoing, we believe that there are no
genui ne issues of material fact which nust be determ ned by
trial. The judgment of the Trial Court is affirnmed, and the
cause is remanded for such further proceedings, if any as nay be
necessary, consistent with this opinion. Having affirnmed the
judgment of the Trial Court, we need not address the Appellees’

i ssue on appeal. Costs of appeal are adjudged agai nst Gatlinburg

Condo Managenent, | nc.

Houston M Goddard, P.J.

CONCUR:
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Charl es D. Susano,

Jr.,

J.

D. M chael Sw ney,

J.
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