I N THE COURT OF APPEALS
AT KNOXVI LLE

FILED

January 28, 2000

Cecil Crowson, Jr.
Appellate Court Clerk

E1999- 02545- COA- R3- CV
BLOUNT COUNTY

CAROLYN TURNER, 03A01- 9903- CV- 00111
Plaintiff/Appellant,

V.
HON. W DALE YOUNG

MONROE FARMERS COOPERATI VE, JUDGE

Def endant / Appel | ee.

AFFI RMED AND REMANDED

N N N N N’ N’ e e e e e e e e’

HUBERT D. PATTY, Maryville, for Appellant
ANDREW R. TI LLMAN, Knoxville, for Appellee

OP1 NI ON

Goddard, P.J.

Thi s appeal involves the issuance of a worthl ess check.
Carolyn Turner, the Plaintiff/Appellant, filed this action in
whi ch she all eged malicious prosecution and outrageous conduct
agai nst the Monroe Farnmers Cooperative, the Defendant/ Appell ee,
after charges against her for issuing a worthless check were
di sm ssed. The Co-op counterclai med agai nst Ms. Turner and her

husband, John Turner, and her son, Ty Turner, as third-party



def endants by asking for paynment in the anmount of $2,154 for a
| oad of feed. The Turners, who were doi ng busi ness as Bestway
Feeds, had purchased the feed with the worthl ess check.

M's. Turner presents four issues, which we restate, for

our consi deration:

1. Whether she was entitled to partia
summary j udgnent;

2. Wether her failure to conplete

a small portion of all discovery demanded
by the Co-op was sufficient to warrant a
di sm ssal of her suit;

3. Whether the Co-op was entitled to summary
judgnent on a debt alleged due w thout specific
proof ;! and

4. Whether she is entitled to sanctions agai nst the
Co- op based upon the pleadings filed in the judicial
proceedi ngs.

We are conpelled to note that we had sone difficulty in
di scerning the argunents put forth by Ms. Turner’s counsel in
his brief. W suggest that in the future, counsel submt briefs
in which the issues presented to this Court are fully and

adequat el y ar gued.

Al though Mrs. Turner raises this as an issue in her brief, she fails to
submt an argument for it. Therefore, the issue is considered waived.
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The Trial Court granted summary judgnent for the Co-op
on Ms. Turner’s original claim 2 1In light of the fact that no
i ssue was raised relative to the sunmmary judgnent in favor of the
Co-op on Ms. Turner’'s original claim only issue one remains to

be addr essed.

The facts of this case are in dispute. According to
M's. Turner, her husband John owns a business call ed Bestway
Feeds | ocated in Maryville, Tennessee. She insists that she is
not an owner of the business and does not participate in the

operation of the business. However, she does nake bank deposits.

M's. Turner stated that sonetinme around April 16, 1997,
Joel Mbss, an agent for the Co-op, cane to Bestway Feeds and
demanded paynent of $2, 154 because the bank on which the check

had been drawn returned it for insufficient funds.

Ms. Turner insists that M. Mss went to the “Bl ount
County General Sessions Court and made a sworn statenent that
Carol yn Turner had issued the check and caused a warrant to issue

resulting in her arrest” and in her placenent in jail

2Ms. Turner also filed a |lawsuit against the Co-op in the United States
District Court for the Eastern District of Tennessee for violation of her
civil rights. The Court dism ssed the |lawsuit and inposed Rule 11 sanctions
agai nst Mrs. Turner’'s attorney.



On the other hand, the Co-op maintains that a check
beari ng the busi ness nane of Bestway Feeds was issued to it for
$2, 154 on April 15, 1997. The Co-op stated that approxinmtely
one nonth before, on March 12, 1997, Ms. Turner had opened the

Best way Feeds account at BankFirst as a sol e proprietorshinp.

The Co-op contends that over approximately four years,
M's. Turner had noved the business bank account several tines and
had used variations of her nane and initials in opening these
different accounts. |In addition, the Co-op insists that Carolyn
Turner, her husband, and her son alternately held thensel ves out
as the actual owner of the business. The Co-op nmaintains that
the Turners wanted to create confusion as to the true owner of

t he busi ness because they owed nunerous creditors.

The check at issue in this case was signed by Ty
Turner, Ms. Turner’s son. The Co-op insists that Ty Turner had
actual and apparent authority to sign the check for Bestway
Feeds. The Co-op maintains that Ms. Turner knew that her son
wrote checks, that he paid sonme of her bills, such as the
electric bill, out of the account; “that there were no
limtations on his rights and abilities as regarded the business;
that it was not at all unusual for himto sign Carolyn Turner’s
payrol |l checks and to endorse checks nade to the feed conpany;
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and that he in fact signed at |east 42 checks drawn on that
account.” It further contends that if Ty Turner did not have
the authority to sign the check, Ms. Turner and her husband
ratified his signing of the check “by accepting the feed, selling
the feed, and subsequently agreeing to pay the check either on a
paynment schedul e or by trade.” The Co-op has not received

paynment fromthe Turners for the feed.

On June 26, 1997, M. Mbdss obtained an arrest warrant
fromthe Blount County General Sessions Court for a worthless
check violation. Judge WlliamR Brewer, Jr. testified in his
affidavit as foll ows:

| spoke to the person seeking the warrant and he
relayed to nme that Carolyn Turner was not personally
present and did not personally sign the check upon
whi ch she was being prosecuted. Since the check was
witten on a business, for goods used by the business,
and signed by soneone at the business, | authorized the
warrant to issue under the belief that there was
probabl e cause to support the warrant.
The Co-op explains that Joel Modss “relied on Judge Brewer and his
clerk to determ ne whet her or not Carolyn Turner could be
prosecut ed, and he signed an affidavit® prepared by Judge

Brewer’s clerk with the understanding that the affidavit

reflected what he had related to the Judge and his clerk.”

SThe affidavit, in fact, charges that Ms. Turner had “given” affiant the
check and also that she “did i ssue sanme.”
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Ms. Turner filed this cause of action for malicious
prosecution and outrageous conduct agai nst the Co-op on the basis
that M. Mss obtained the warrant by falsely stating that she
had personally signed the worthless check. Ms. Turner sought

$7.5 mllion in damages.

The Co-op insists that it attenpted to nove forward
wi th discovery in the case. However, because Ms. Turner was not
forthcomng with the requested docunents, the Co-op filed a
Motion to Conpel Answers to Interrogatories and Production of
Docunents and Production of Wtnesses for Oral Deposition on
Novenber 13, 1997. On Decenber 18, 1997 the Trial Court granted

the Co-op’'s notion to conpel.

Notw t hstandi ng the Trial Court’s order, Ms. Turner
and ot her nenbers of her famly resisted the Co-op’s attenpts at
di scovery. On one occasion, John Turner denied the Co-op access
to Bestway’'s warehouse where the records were housed, and on
anot her occasion, Ms. Turner provided only two banks wi th which
t hey had done business. However, the papers |ocated at Bestway’s
office indicated that the Turners had done busi ness with as nmany

as seven ot her banks.



The Trial Court granted summary judgnent for the Co-op
on its counterclaimagainst Ms. Turner and on Ms. Turner’s
original claimagainst it. Alternatively, the Trial Court

di sm ssed her claimwith prejudice as a discovery sanction.

In her first issue, Ms. Turner argues that the Trial
Court erred in not granting her partial sunmmary judgnent. She
mai ntains that the Co-op “did not file any opposing affidavits
but the defendant’s attorney filed an affidavit that did not
conply with requirenents of opposing affidavit, nerely stating
opi nion and conclusions,” which was in violation of Rule 56.06 of

t he Tennessee Rules of Cvil Procedure.

The Co-op, however, argues that the Trial Court
properly denied Ms. Turner’s notion for partial sunmary
judgment. It asserts that Ms. Turner’s notion was prenmature
since it was filed before discovery depositions of the parties
had been taken. Also, the Co-op contends that because Ms.
Turner’s notion for partial sunmary judgnent had several
deficiencies, the Trial Court could have denied the notion based
on those deficiencies: her notion for partial summary judgnent
was not acconpani ed by a statenment of undisputed facts as
required by Rule 56.03 of the Tennessee Rules of G vil Procedure,
and she “neglected to cite the court to any applicable | aw which

woul d entitle her to summary judgnent on her clainms.” Therefore,



the Co-op insists that the Trial Court properly denied the

noti on.

Summary judgnent is appropriate if the novant
denonstrates that no genuine issues of material fact exist
pursuant to Rule 56.03 of the Tennessee Rules of Civil Procedure.
This Court reviews a grant of sunmary judgnent by the Trial Court

de novo. Anderson v. Save-A-Lot, Ltd., 989 S.W2d 277, 279

(Tenn. 1999).

After reviewi ng the record, we conclude that anple
evi dence exists to support the Trial Court’s denial of Ms.
Turner’s notion for partial summary judgnment. Therefore, in
light of our affirmance of this issue, we need not address the

sanction aspect of the judgnent.

The Co-op insists that it should receive damages for
t he expense of defending against Ms. Turner’s frivol ous appeal s,
pursuant to Tennessee Code Annotated 8§ 27-1-122. It contends
that Ms. Turner and her attorney pursued this frivol ous appeal
and cannot provide this Court with any reason to reverse the
Trial Court’s judgnent. Thus, the Co-op asserts that it is

entitled to danages “in the anobunt of all its attorney fees,



costs, and expenses of this appeal, and whatever other renedies

this Court deens appropriate.”

Tennessee Code Annotated § 27-1-122 provides in
pertinent part:

When it appears to any review ng court that
the appeal fromany court of record was frivol ous or
taken solely for delay, the court may, either upon
notion of a party or of its own notion, award j ust
damages agai nst the appellant, which may include but
need not be Iimted to, costs, interest on the
judgnment, and expenses incurred by the appellee as a
result of the appeal.

“A frivolous appeal is one that is ‘devoid of merit.’”

| ndustrial Devel opnent Board of City of Tullahona v. Hancock, 901

S.W2d 382, 385 (Tenn. Ct. App. 1995) (quoting Conbustion

Engi neering, Inc. v. Kennedy, 562 S.W2d 202 (Tenn. 1978)). See

also Wells v. Sentry |Insurance Conpany, 834 S.W2d 935, 938

(Tenn. 1992); day v. Barrington Motor Sales, Inc., 832 S.w2d

33, 35 (Tenn. C. App. 1992).

In light of the fact that no issue is raised as to the
princi pal point of contention—-Ms. Turner’s original claimfor

mal i ci ous prosecution, we find this appeal to be frivol ous.



Based on the foregoing, we affirmthe judgnent of the
Trial Court in all respects, and remand the cause to the Tri al
Court for determ nation of damages, pursuant to Tennessee Code
Annotated 8§ 27-1-122. Costs of this appeal are adjudged agai nst

M's. Turner and her surety.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Charles D. Susano, Jr., J.
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