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OPINION

After an adverse ruling on their motion in limine to exclude just-obtained records affecting
thecredibility of their onlymedical expert witness,* the plaintiffsvoluntarily dismissed their medical
malpractice lawsuit. This occurred after the jury was empaneled and opening statements were
presented but before any proof was taken. The defendant timely moved for discretionary costs
which were awarded by the trial court. The only portion of the awarded costs challenged by the
plaintiffsinvolves fees by two defense expert witnesses, doctors who were scheduled to testify at

Therecordswerefirst received by the defendant onthe first day of trial and produced tothe
plaintiffsonthat day. Therecords concerned the loss of privileges of the plaintiffs’ expert and may
have contradicted the expert’ s deposition testimony regarding the reasonsfor hislack of privileges.



trial and who had charged the defendant for setting aside that time.

The motion for discretionary costs asked for “the reasonable and necessary expert withess
fees incurred in having [named doctors] available to give expert testimony at trial” and was
accompanied by thedoctors’ bills. Onebill included an entry for “ court appearance reservation” for
January 14 for which two hourswas charged.? The other bill included an entry for “onedayin office
rescheduled . . . 8 hours’ and was submitted by an out-of-town physician.

The plaintiffs opposed the motion for discretionary costs especially with regard to fees for
experts who did not testify. After a hearing, the trial court granted the defendant’s motion for
discretionary costs awarding, in relevant part:

$800.00 for thereasonabl e and necessary expert witnessfeesincurred
in having Kenneth Sharp, M.D. available to give expert witness
testimony at trial;

$1200.00 for the reasonable and necessary expert witness fees
incurred in having Bert E. Geer, D.O. available to give expert
testimony at trial. (Theoriginal amount requested was$1800.00, but
$600.00 in preparation fees was not awarded to Defendant.)

The Stalsworths have appeal ed this ruling, arguing that the trial court abused its discretion
by granting expert witness fees to individuals who did not actually testify. They argue that Tenn.
R. Civ. P. 54.04(2) limitstherecovery of expert witnessfeestothoseincurred for testimony actually
obtained during depositions or trids.

Rule 54.04(2) spedfically authorizes the recovery of disaretionary costs. It states:

Costsnot included inthe bill of costs prepared by the clerk are allowable onlyin the
court's discretion. Discretionary costs allowable are: reasonable and necessary court
reporter expenses for depositions or trials, reasonable and necessary expet withess
fees for depositions or trials, and guardian ad litem fees; travel expenses are not
allowablediscretionary costs. Subject to Rule41.04, aparty requesting discretionary
costsshall fileand serveamotion within thirty (30) daysafter entry of judgment. The
trial court retains jurisdiction over a motion for discretionary costs even though a
party has filed a notice of appeal. The court may tax discretionary costs at the time
of voluntary dismissal.

Whenthisrulewasoriginally enacted, it did not specify that discretionary costscouldinclude
expert witness fees. However, in Lock v. National Union Fire Ins. Co., 809 S\W.2d 483 (Tenn.
1991), our Supreme Court approved as discretionary costs the feesof medical expertstestifying by

*Thetrial began and ended January 11.



deposition. SeeLock, 809 S.W.2d at 489-90. Construing Rule 54.04(2) asit then existed, the Court
stated:

It was our intent that reasonable and necessary costs, in preparation and trial of a
case, could be assessed asdiscretionary costsbythetrial court. Theawarding of such
costs is a discretionary matter with the trial court.

Id. at 490.

Rule 54.04(2) was amended in 1993 to, among other things, define disaretionary costs to
include “reasonable and necessary expert witness fees for depositions and trials.” The Advisory
Commission specifically referenced the new language’' s consistency with the Lock opinion in its
comment to the amendment. See Advisory Commission Comment to 1993 Amendment.

Thus, asit stands, the law indisputably authorizestrial courtsto award asdiscretionary costs
reasonableand necessary expert witnessfeesincurred for actually testifying by depositionor at trial.
Whether Rule 54.04(2) reaches fees for expert witnhesses who do not testify due to anonsuit is an
issue of first impression in this state.

It isimportant to note that the language of Rule 54.04 prior to the 1993 amendment required
an affidavit “certifying that such items of costs are accurate and were reasonableand necessary to
preparation and trial of the case and that the services for which such fees have been charged were

actually performed.” The rule no longer includes the requirement that the services were actually
performed.®

The requirement that any costs be reasonable and necessary, however, remains and, in fact,
provides the parameters for the trial court’s exercise of discretion in avarding discretionary costs.
Courts interpreting the language of Rule 54.04(2) have consistently made individualized
determinations regarding the reasonableness and necessity of the fees, rather than applying any
bright linerule. See, e.g., Sealsv. England/Corsair Upholstery Mfg. Co., Inc., 984 SW.2d 912, 917
(Tenn. 1999); McCracken v. City of Milliken, No. 02A01-9707-CV-00165, 1999 WL 142391 at *
13 (Tenn. Ct. App. Mar. 17, 1999) (no Tenn. R. App. P. 11 application filed).

Inlight of the language of the rule and prior authority’streatment of therule, we respectfully
reject the Stalsworths' contention that thereis a“bright line” rule which limits discretionary costs
for expert witnessesto thosefeesincurred from actual testimony. Weinterpret thecasesandtherule
to require an individualized analyss focusing on the reasonableness and necessity of the costs
requested. We decline to find that under no circumstances would a non-testifying expert’ s fees be

*0Obviously, the deletion of this language does not authorize submission of false claims for
costs incurred.



reasonable and necessary. 4

Having declined to find that a nontestifying expert’s feefor reserving time to testify coud
never, asamatter of law, be reasonable and necessary, theissue before this court iswhether thetrial
court herein properly exercised its discretion in finding the expert fees reasonable and necessary.
Absent a clear abuse of discretion, appellate courts generally will not interfere with atrial court’s
assessment of costs. SeePerduev. Green Branch Mining Co., Inc., 837 S\W.2d 56, 60 (Tenn. 1992).
Inexercising the broad discretion giventoit by Rule54.04, thetrial court must consider such factors
as the import of the evidence, the avalability of the expert, and the reason for the expet’s failure
to testify. In the case before us, the medical experts did not testify because the plaintiffs nonsuited
after the trial began. Thus, in this case, factors such as the necessity and reasonableness of the
defendant’ sarranging for two medical expertsto testifyin hisdefense, thetiming of the nonsuit, the
effect of that timing on the defendant’ s experts, and the reasonabl ess of such experts charging afee
to remain available to testify would be relevant to the trial court’ s determination.

An examination of the evidence in light of the burden of proof is also instructive. From a
procedural perspective, the cases teach that the prevailing party bears the burden of satisfying the
requisitesof Rule54.04(2). See, e.g., Milesv. Voss Health Care Ctr., 896 SW.2d 773, 776 (Tenn.
1995). Oncethe prevailing party hasfiled atimely and properly supported motionfor discretionary
costs, the nonmovant may challenge the motion by presenting argument and evidence contesting,
inter alia, the reasonableness and necessity of the fees. Whethe the fees are contested or not, the
assessment of costsis always subject to thetrial court’s discretion.

Here, Dr. Grummons presented evidence that he had been charged “$800.00 for the
reasonableand necessary expert witness feesincurred in having Kenneth Sharp, M.D. available to
give expert testimony at trial” and “$1,800 for the reasonable and necessary expert witness fees
incurred in having Bert E. Geer, D.O. available to give expert testimony at trial.”

The Stalsworths' response was their argument that Rule 54.04(2) did not contemplate costs
for expertswho did not testify. They presented no proof challengingthe reasonabl eness or necessity
of the testimony the experts would have offered. Asthe record stands, we have only the unrefuted
evidence of the experts charges for being available for trial. It contains no proof that the expert
testimony at issue would have been cumulative, not helpful, or in any way unnecessary. Compare
McCracken, 1999 WL 142391 at * 13. Nor doesit show that it was unnecessary for the defendant
to pay the doctorsto reservetime in their schedules or that the doctors at issue were not precluded

*We are aware of language in Miles v. Marshall C. Voss Health Care Center, 896 SW.2d
773 (Tenn. 1995) that“therule specifically limits d scretionary costswith regard to expert witnesses
totheir feesfor testifying.” Miles, 896 S.W.2d. at 776. However, that language isused inthe context
of distinguishing between fees for evaluation of a plaintiff and fees for testimony based upon that
evaluation. Absent the plaintiffs voluntary dismissal after opening statements, the defendant’s
expertswould have testified, and the fees charged were “for testifying” and were unrelated to any
evaluation.



from being el sewhere or lost no income from their practices due to the rescheduling in anticipation
of trial.> Compare Seals 984 S.W.2d at 917. Inlight of the burden of proof and the evidence before
us, we cannot say that thetrial court abused itsdiscretion initsassessment of the discretionary costs.
See Perdue, 837 S.W.2d at 60 ("[A]ppellate courts are generally disinclined to interfere with the
trial court'sdecision in assessing costs unlessthereisaclear abuse of discretion.”); Tenn. Code Ann.
§ 20-12-119.

The Stalsworths argue that the award at issue was inappropriate absent proof tha the
witnesses were present and ready to testify, relying on Seals. The Supreme Court held that Rule
54.04(2) authorized an award of fees as discretionary costs of an expert who was present to testify
at trial when the opposing party agreed to stipulate to the authenticity of the expert’s report. See
Seals, 984 SW.2d at 917. The Court reasoned that because thewitness “was present and ready to
testify and . . . precluded from being elsewhere,” the trial court did not err in awarding the expert’s
feesasdiscretionary costs. Id. In Seals, the expert actudly testified, leaving usto conclude that the
issue was whether the expert’ stestimony was“ necessary” inview of the offer tostipulate. In Seals,
as here, the party contesting the costs bore the burden of challenging the reasonableness and
necessity of the fees. Based on the record before us, we find that the trial court acted within its
discretion in implicitly holding that the plaintiffs failed to satisfy that burden.

Accordingly, the judgment of the trial court is affirmed. This case is remanded for any
further proceedings which may be necessary. Costs of thisappeal are to be taxed to the Appellants,
Karinkaand J m Stasworth, for which execution may issueif necessary.

*The Stalsworths argue that the record shows no indication that the doctors were
“precluded from being elsewhere” by thetrial. However, wethink the defendant’ sfiling of amotion
supported by invoicesfrom the doctorswho charged afeefor reserving their time shifted the burden
totheplaintiffs. Thus, thedeterminative questioniswhether therecord showed that thedoctorswere
not precluded from being el sewhere on the day reserved.

5



