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MEMORANDUM OPINION*

The parties to this action were married on April 21, 1987. The original complaint for
divorce was filed on February 16, 1994. At the time of the final hearing, William Brake, the
appellant, was thirty-seven yea's old and employed at Emergency Medica Services, Inc.
(“E.M.S,, Inc.”). AndraBrake, the appellee, was thirty-four years old and employed as a
registered nurse. The parties were divorced by stipulation pursuant to Tennessee Code
Annotated § 36-4-129.

As part of the final decree, the trial court issued a written opinion which addressed the

Y RULE 10. (Court of Appeals) — (b) Memorandum Opinion. The Court, with the concurrence of all judges
participating in the case, may affirm, reverse or modify the actions of the trial court by memorandum opinion when a
formal opinion would have no precedential value. When a case is decided by memorandum opinion it shall be
designated "MEM ORA NDU M OPINION ," shall not be published, and shall not becited or relied on for any reason in
a subsequent unrelated case.



ownership of an equity interest in E.IM.S,, Inc.  Under the heading “Equitable Distribution of
Marital Property and Debts,” the court stated:

Accordingly, the Court finds tha the equity dof the partiesin
E.M.S.Inc. is $158,877.00. Additionally, the Court finds that
$21,351.86is the value of the parties equity in E.M.S. Repair, Inc.
The Court further finds that this total equity of $180,228.86 should
be divided evenly between the parties. The husband, therefore, is
required to pay the sum of $90,114.43 to the wife.

Under a separde section entitled “ Alimony,” the court stated, “[n]either party shall be required to
pay alimony or spousal support of any kind to the other party.”

Thetria court entered a subsequent order on September 26, 1996, in which it denied each
party’ s request to alter or amend the final decree, except that it ordered the final decree to be
modified to indicate that “the division of property awarded to the wifeis necessary for her
continued support and maintenance and is non-dischargeable in bankruptcy.”

On October 5, 1996, the Appellant filed a petition for bankruptcy under Chapter 7 of the
Bankruptcy Code in the United States Bankruptcy Court for the Middle District of Tennessee.
Apparently, there was some confusion in the bankruptcy proceeding regarding the Final Divorce
Decree and Amended Final Divorce Decree. Acoordingly, Ms. Brake filed a motion under Rule
60.02 of the Tennessee Rules of Civil Procedure askingthetrial court to further clarifyits
previousrulings. Thetrial court conducted a hearing on this matter and made the following
findingsin an order dated July 21, 1997:

1. That after fully hearing this case on the Court’ s contested
docket, the Court was of the opinion that pursuant to the provisions
of T.C.A. 36-5-101(d)(1), Wife should be avarded dimony in
solido to be paid by Husband in the amount Ninety Thousand One
Hundred Fourteen Dollars and 43/100 ($90,114.43).

2. That the Court’ saward was not advision of marital property
pursuant to T.C.A. 36-4-121, but was ordered by this Court as an
award of alimony for the support and maintenance of Wife with the
sameto be non-dischargegble in bankruptcy.

3. That in so far as paragraph number two (2) of the Court’s Order
of March 19, 1996 is inconsistent with the non-dischargeable
award in the September 26, 1996 Order, the original order of
March 19, 1996 was altered and modified by the Court Order of
September 26, 1996 to reflect that the monies awarded to Wife
were inthe nature of Alimony In Solido, necessary for her support
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and mai ntenance and non-dischargeabl e in bankruptcy.

4. That it is and has been this Court’ sintention that Plaintiff pay
the sum heretofore ordered to counter-Plaintiff for her support and
mai ntenance and that the same be non-dischar geable i n bankruptcy.
That the opinion of the court regarding Counter-Plaintiff’s need for
financia support from Plaintiff has not changed and remains as
heretofore ordered.

Mr. Brake subsequently filed atimely Notice of Appeal from the July 21, 1997 order. ?

The sole issue in the present appea is whether the award of $90,114.43 is properly
characterized as alimony or as a division of the marital property. It is clear to this court that the
initial order of thetrial court considered the avard adivision of marital property. Itisjust asclear
that the trial court amended its original order and classified the award as alimony.

A trial court has broad discretion in determining whether to award alimony, Loydv. Loyd,
860 S.W.2d 409 (Tenn. Ct. App. 1993), and we are not inclined to alter the awards except wherethe
record reflects that such discretion has been abused. Gilliam v. Gilliam, 776 SW.2d 81, 86 (Tenn.
Ct. App.1988). Inthe present case, thereis no basis on which to concludethat thetrial court abused
itsdiscretion. The record in this case does not contain a statement of the evidence or transcript of
the proceedings, therefore we are unable to review the proceedings. Neither party has questioned
the trial court’s jurisdiction, nor do we find any basis for concluding that the court did not have
jurisdiction over the dispute. Additionally, the trial court’s order explicitly stated that it had
consideredtheapplicablestatutory authority, namely T.C.A. 8 36-5-101, which setsforth thefactors
to be considered by atrial court in awarding alimony. In short, there is nothing to indicate that the
trial court abusad its discretion in modifying its original judgment.

Accordingly, the decision of thetrial court isaffirmed. Costsfor thisappeal aretaxed to the
appellant, William C. Brake, for which execution may issue if necessary.

>Thelength of timebetweenthe July 21, 1997 order and this court’s consideration of the case
stems from disputes between the parties in designating the record for appeal.
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