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Petitioners Writ of Certiorari to the Board of Zoning Appeals was not timely filed
in accordance with T.C.A. 827-9-102, but petitioners argued the statute of limitation was tolled
because the Board did not comply with the notice provision, or that the meeting of the Board of
Zoning Appeal swasfraudulently concealed. The Chancellor held the statute of limitation applicable
and dismissed the writ. Petitioners have appeal ed.

Tenn. R. App. P.3, Apped as of Right; Judgment of the Chancery Court affirmed.
FRANKS, J., delivered the opinion of the court, in which GODDARD, P.J., and SWINEY, J.,
joined.

Jerry Gonzales Griffith & Gonzdez, P.C., Lebanon, for Appellants.

JereN. Mccullough, Rochelle, McCullough & Aulds, Lebanon, for Appellees, B & HRentals, LLC
and Horizon Concrete, Inc.

OPINION

Petitioners own aparcel of land that adjoinsaparcel of land which is now owned by
defendant B & H Rentals, LLC, where a concrete batch plant has been constructed pursuant to a
building permit, and isnow in operation. The application for construction of aconcrete batch plant
was approved by the Board on July 25, 1997, and as the Trial Court noted, petitioners’ action was
filed on April 8, 1998, some 257 days after the action of the Board of Zoning and Appeals.

Petitioners claim they never knew that any of the events had taken place until
construction began on the plant in February of 1998.



Petitionersfiled their petition on April 8, 1998 and subsequently filed a Motion for
Summary Judgment. The Motion for Summary Judgment was denied. The Court was then asked
to decidethis matter ontherecord. The court found the notice of the Board meeting “was published
in the Lebanon Democrat, a newspaper of general circulation in Wilson County” and that the notice
complied with the Board rules and was adequate and timely, and ordered the petition dismissed.

Theenabling statute which authorizes countiesto set up boardsto hear zoning matters
does not set forth any requirementsregarding notice for hearings of thistype. See Tenn. Code Ann.
8813-7-101t013-7-117. The statute empowersthe board to develop such rulesasare necessary for
ittocarry outitsduties. 1d. The defendant Board’ s rulesregarding notice requiredifferent types of
notice depending upon the typeof relief that isrequested. If therequest isan appeal fromadecision
of the Building Inspector, then the rulesrequire that written notice be mailed to “ parties of interest”
at least five days prior to the hearing. However, if the request is for a special exemptionfor ause
permissibleon appeal, then the noticerequired is publicationin thedaily paper of general circulation
in Wilson County.

In the form which Ms. Hand filled out, she checked she was appealing from a
decision of the building inspector, but there is nothing in the record to indicate that the Building
Inspector denied a building permit. Attached to the form executed by Ms. Hand, is a typewritten
letter signed by Ms. Hand which asks that she be granted “ use on appeal” to build a concrete plart.
Since there is nothing in the record to show that a building pemit was sought and denied, thereis
no support for petitioners argument that this should be treated as an appeal from a decision of the
Building Inspector which requires that written notice be mailedto all parties of interest.*

The Board was required under its rules to publish a notice of the time and place of
the meeting in a daily paper of genera circulation in Wilson County, and the notice which was
published cited the time and place of the Board’s meeting and then gave alist of requests which
would be presented, including “ PriscillaHand, use located on Beckwith Road/140.” The Board met
on April 25" and approved Ms. Hand' srequest. The Minutes reflect that two adjoining property
owners appeared in opposition to the request, and the record further showsthat B & H applied for
abuilding permit for the plant on October 16, 1997, which was granted.

The sixty day statute of limitations contained in Tenn. Code Ann. 827-9-101 is
jurisdictional, and thefailureto file aPetition for Writ of Certiorari within sixty daysof theBoard's
decision resultsin said decision becoming final, such that thetrial court and consequently this Court
are without the jurisdiction to review it. Thandiwe v. Traughber, 909 S.W.2d 802 (Tenn. Ct. App.
1994); Turner v. Tennessee Board of Paroles, 993 SW.2d 78 (Tenn. Ct. App. 1999).

Petitioners argue the Board fraudul ently conceal ed itsmeeting and/or decision from

The record shows that written notice was mailed to other adjoining landowners.
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petitioners by not sending them a maled notice, as was done for other adjoining landownes.
Fraudulent concealment may occur when a party who has aduty to disclose aknown fact failsto do
so, and another party reasonably reliesupon theresulting misrepresentation, thereby sufferinginjury.
Chrisman v. Hill Home Development, Inc., 978 SW.2d 535, 539 (Tenn. 1998). Asalready stated,
the Board had no duty in this caseto mail noticesto any adjoining landowners, includingpetitioners,
thus there is no badsto find fraudulent conceal ment.

It is unfortunate for the petitioners that they did not have actual notice of the Board
of Zoning Appeals meeting. However, the Board discharged its obligations under the statute. The
Constitution does not aford interested landowners aright to actual notice in zoning matters. See
Nichols v. Tullahoma Open Door, Inc., Tenn. App. 640 SW.2d 13 (1982).

The judgment of the Chancery Court is affirmed and the cause remanded with cast
of the appeal assessed to appellarts.



