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OPINION
l. Facts

This accident occurred on Highway 33 in Knox County, a four-lane highway divided by a
paved median. The plaintiff, Christopher J. Moore, was driving in the left northbound lane. The
defendant, Robert S. Johnson, was driving in the left southbound lane. The defendant was
attempting to pass a white van in the right southbound lane when the van suddenly swerved
approximately six feet into the defendant’ slane. To avoid the van, the defendant moved to the | eft,
crossed the paved median and struck the plaintiff’s vehicle. The plantiff was thrown from his
vehicle and suffered multiple serious injuries. The driver of the white van was never identified.
There was no contact between the defendant’ s vehicle and the white van.



The plaintiff sued Johnson (“the defendant”) and “John Doe ,”* the unidentified driver of
thewhitevan, alleging that both were negligent.” The case proceeded totrial. Atthecloseof al the
proof, the defendant moved for adirected verdict, which wasdenied. Thejury retumed averdictin
favor of the plaintiff, finding that the defendant and the unidentified driver were each 50% at fault
for the accident. The jury determined that the plaintiff’s total damages were $387,500. The trial
court entered a judgment in favor of the plaintiff for $193,750, being 50% of the total damages.
Thereafter, the defendant filed a post-judgment motion, seeking a remittitur, or, in the alternative,
anew trial, and moved for a judgment in accordance with his prior motion for a directed verdict.
Thetrial court gpproved the jury s verdict and denied the defendant’ s motions.

[l. Issues

The defendant appeals, arguing that the trial court erred (1) by not granting the defendant’s
motion for directed verdict; and (2) by approving the jury’s verdict and denying the defendant’s
motion for anew trial or, in the alternative, aremittitur.

[1l. Sandard of Review

Wereview thetrial court’s denial of the defendant’ s motion for ajudgment in accordance
with his motion for a directed verdict as we would a denial of adirected verdict motion. Holmes
v. Wilson, 551 SW.2d 682, 685 (Tenn. 1977). A directed verdict is appropriate only when the
evidenceissusceptibleto but oneconclusion. Eaton v. McLain,891 S.W.2d 587, 590 (Tenn. 1994).
We must take the strongest legitimate view of the evidence favoring the opponent of the mation.
Id. Inaddition, dl reasonable inferences in favor of the opponent of the motion must be allowed,
and all evidence contrary to the opponent’ s position must be disregarded. 1d.

In performing its function as a thirteenth juror, a trial court must weigh the evidence to
determineif the court is independently satisfied with thejury’sverdict. Ridingsv. Norfolk S. Ry.
Co., 894 S\W.2d 281, 288 (Tenn. Ct. App. 1994). When atrial court has approved a verdict, our
review islimited to adetermination of whether thereismaterial evidenceto support theverdict. See
Tenn. R. App. P. 13(d); see also Shiversv. Ramsey, 937 SW.2d 945, 947 (Tenn. Ct. App. 1996).

1The plaintiff dso sued “John Doe I1,” the owner of the white van, in case the owner “be different from John
Doel.”

2This caseis not controlled by Brown v. Wal-Mart Discount Cities, 12 S.W.3d 785 (Tenn. 2000), wherein the
Supreme Court concluded that “a defendant may not attribute fault to a nonparty who is not identified sufficiently to
allowthe plaintiff to plead and serve process on such person..., evenif the defendant establishesthe nonparty’s existence
by clear and convincing evidence.” 1d. at 789. In the instant case, the plaintiff did not challenge at trial the propriety
of allowing the jury to consider whether fault should be assigned to the unidentified driver; in fact, as previously
indicated, the plaintiff sued the unidentified driver and alleged that he or she was negligent. Itshould also be noted that
the plaintiff does not argue the applicability of Brown on this appeal.
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V. Discussion
To successfully assert anegligence claim, aplantiff must establish the following d ements:

(1) aduty of care owed by the defendant to the plaintiff; (2) conduct
by the defendant falling below the standard of care amounting to a
breach of the duty; (3) aninjury or loss; (4) causaion in fact; and (5)
proximate causation.

Ricev. Sabir, 979 SW.2d 305, 308 (Tenn. 1998).

The defendant argues that he was exercising the same degree of care that any reasonable
person would have exercised when confronted with the* sudden emergency” that arosewhenthevan
swerved unexpectedly into hislane. He contends that the sole proximate cause of the plaintiff’'s
injurieswas the negligence of the unidentified driver, who, the defendant argues, created asituation
in which it was “impossible” for the defendant to avoid hitting the plaintiff.

Theexi senceof a“suddenemergency” requiring adefendant to make ahasty decisionisone
of several factorsthat ajury may consider in allocating fault. See Eaton, 891 SW.2d & 592. We
will set aside ajury’ s allocation of fault and grant anew trial only if there is no material evidence
to support the verdict. See Turner v. Jordan, 957 SW.2d 815, 824 (Tenn. 1997).

Construing the evidence as we must, we find that there is material evidence in the record to
support a finding that thedefendant was 50% at fault for the accident. The defendant testified that
he was traveling between 53 and 57 miles per hour when he attempted to pass the white van. The
speed limit at the site of the accident was 55 miles per hour. Thus, the jury could have reasonably
concluded from all of the evidence, especially the dynamics of the accident, that the defendant was
traveling in excess of the posted speed limit when the van swerved into his lane. There is dso
material evidence from which the jury could have concluded that the defendant’ s speed adversely
affected his ability to control his vehicle and avoid a collision with the plaintiff’s vehicle as he
moved hisvehicleto theldt. The defendant testified that the van came about halfway into hislane,
i.e., about six feet. The evidence reflects that each lane of the highway was 12 feet wide, and the
paved median separating the northbound and southbound lanes was 4 feet wide. The defendant’s
vehicle was 5 feet wide. From these facts, the jury could have reasonably concluded that the
defendant had sufficient room to avoid the white van without hitting the plaintiff’s vehicle and that
his failure to do so was because of his speed.

Thetrial court was correct in denying the defendant’ s motion for directed verdict. Thereis
material evidence to support the jury’ s verdic allocating 50% of the fault to the defendant.



V. Conclusion

Thejudgment of thetrial court isaffirmed. Costs onappeal aretaxedto the appellant. This
case is remanded for enforcement of the judgment and collection of costs assessed bdow, all
pursuant to applicable law.

CHARLESD. SUSANO, JR., JUDGE



