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OPINION

The Supreme Court in Crabtree focused on several issues, primary among them being
“whether a trial court may order concurrent or successive awards of alimony in futuro and
rehabilitative alimony in the initial decree of divorce.” Id. at 357. The Supreme Court concluded
that “a concurrent award of both types of alimony isinconsistent.” 1d. at 360. It opined that “[a]t
the time of the decree, atrial court must necessarily find that the recipient of alimony either can be
or cannot be rehahlitated athough that determination is subject to later modification.” Id. It
concluded that the evidence preponderated in favor of a finding that Ms. Crabtree could be
rehabilitated. 1d. While increasing the amount of monthly rehabilitative alimony, it reversed the
trial court’ saward of alimony in futuro -- an award that wasto havefollowed thetrial court’ saward
of five years of rehabilitative alimony. Id. at 361.

The primary issue in Crabtree is not present in the instant case. Neither the trial court nor
this Court ordered concurrent or successive awards of rehabilitative alimony and alimony in futuro.



We believe' the Supreme Court remanded the instant case to us because it wanted usto re-evaluate
our decision that Ms. Robertson cannot be rehabilitated. Thiswe will do.

In Crabtree, the Supreme Court again® looked at the subject of rehabilitative alimony asthat
conceptiscodifiedat T.C.A. 8 36-5-101(d) (Supp. 1999). Among other things, it said thefollowing:

[T]he legislature has demonstrated a preference for an award of
rehabilitative alimony torehabilitate an economically disadvantaged
Spouse.

In Self [v. Self, 861 S.W.2d 360 (Tenn. 1993)], we held that § 36-5-
101 reflectsan obviouslegidlative policy to eliminate the dependency
of one ex-spouse upon the other and to relieve the parties of
“impediments incident to the dissolved marriage.” Accordingly,
alimony in futuro should be awarded only when thetrial court finds
that “ economic rehabilitation isnot feasible and long-term support is
necessary.”

In Aaron [v. Aaron, 909 SW.2d 408 (Tenn. 1995)] this Court
awarded alimony in futuro to a homemaker with a high school
education who had never worked outside the home. ThisCourt noted
that although the award would “not put her in the same position in
which she was prior to the divorce, it will provide her with *closing
in" money; that is shewill be enabled to more cl osely approach her
former economic position.” This statement, however, was intended
neither to provide anew standard for awardingalimony nor to suggest
that every spouse should be entitled to be placed in the samefinancial
conditionoccupied prior tothedivorce. Aaron merely acknowledged
that, where rehabilitation is not feasible, an award of alimony in
futuro will not always be sufficient to place adisadvantaged spouse
in the financial position occupied pre-divorce.

* * *

lThe order of remand simply provides that the Supreme Court remanded the instant case to us “for
reconsideration in light of Crabtree v. Crabtree”.

2The Supreme Court had earlier discussed this subject in Self v. Self, 861 S.W.2d 360 (Tenn. 1993).
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An award of rehabilitative aimony pursuant to Tenn. Code Ann. 8
36-5-101 must be predicated upon afinding that the recipient can be
economically rehabilitated.

Id. at 358-60 (citations omitted) (emphasisin Crabtree). Webelieve the Supreme Court’ s remand
of theinstant case may indicate that body’ s doubtsregarding the correctness of our decision that Ms.
Robertson cannot berehabilitated, when viewed in thecontext of theabove-quoted principles. If this
be the case, we welcome the opportunity to further explain the rationale for our decision.

We start by noting that the words, “rehabilitated,” “rehabilitative,” and “rehabilitation,” are
not defined in T.C.A. 8 36-5-101(d) (Supp. 1999). All are derivatives of the word “rehabilitate,”
which is also not defined in the statute. What dd the legislature intend by the use of these
derivatives of “rehabilitate’? The cases clearly hold that courts are to ascertain the intent of the
legislature“primarily from the natural and ordinary meaning of the language contained...when read
in context with the whole statute.” James Cable Partnersv. City of Jamestown, 818 S.W.2d 338,
341 (Tenn. Ct. App. 1991).

Thecommon thread to the various definitionsof theword “ rehabilitate’ isthat of restoration.
The following is one four-prong definition of the word “rehabilitate”:

1. To restore (e.g., a handicapped person) to customay activity
through education and therapy. 2. To reinstate the good name of. 3.
To restore the former rank, privileges, or rightsof. 4. To restore to
aformer state.

Webster’s II New Riverside University Didionary 991 (1994). See also American Heritage
Dictionary 1096 (1978). While, generally speaking, these definitions all embrace the concept of
restoration, they do not directly supply the object of that restoration, especially as the concept of
rehabilitating isembodiedin T.C.A. §36-5-101(d). Weare left with the question: Rehabilitate or
restore to what?

At the outset, it should be noted that a court does not reach the issue of rehabilitation unless
the spouserequesting alimony is* economically disadvantaged, rel ativeto theother spouse.” T.C.A.
§ 36-5-101(d)(1). If thecourt doesnot find “such rel ative economic disadvantage,” id., it should go
no further; in the absence of such economic disadvantage the requesting party is not entitled to
aimony, rehabilitative or otherwise. Onthe other hand, if the court findsthat the spouse requesting
alimony suffersfrom arelative economic disadvantage vis-a-vishis or her spouse, the court should
continue the inquiry and decide “the nature, amount, length of term, and manner of payment” of
alimony. Id.

Intheinstant case, itisclear to usthat Ms. Robertson iseconomically disadvantagedrel ative
to Mr. Robertson for the reasons expressed in our orignal opinion. Wewill not repeat tha analysis
here.



We return to the question of rehabilitation. In contemplating the question posed earlier --
rehabilitation to what? -- we beli eve the statute suggests the answer. Expanding our search to
another part of T.C.A. 8 36-5-101, specifically subsection (d)(1)(I), wefind that “in determining the
nature”’ of the appropriate spousal support, see subsection (d)(1), we are to consider, among other
things, “[t]he standard of living of the parties established during the marriage.” T.C.A. § 36-5-
101(d)(2)(1). We believe this means that in marriages of long duration® where a spouse is
economically disadvantaged vis-a-visthe other spouse, the parties’ standard of living should be the
measuring stick by which and against which a court determineswhether or not an individual can be
rehabilitated. This is not to say that the court must find that the requesting spouse can be
rehabilitated to the exact standard of living that he or sheenjoyed during themarriage. That standard
of living is ssimply a measuring stick against which therehabilitation analysisismade. Inthefinal
analysis, the court should determine whether the evidence preponderates that the requesting spouse
can berestored toastandard that i s reasonable when comparedto the parties' pre-divorce standard.

Thereisabsolutely nothingin the statutory language tosuggest that the correct rehabilitation
inquiry is whether a person can be restored to a “ pretty good” lifestyle or to a subsistence level of
existence or to apoverty-linelifestyle. It seemsto usthat the concept of rehabilitationisnot a“one
sizefitsall.” We do not believe this concept can be viewed in avacuum. It must be viewed in the
context of the parties’ pre-divorce standard of living.

We recognize that the Supreme Court in Crabtree suggested that not every economically
disadvantaged spouse is “ entitled to be placed inthe same financial condition occupied prior to the
divorce.” 16 SW.3d at 359-60. We do not mean to suggest otherwise. Thefact that one cannot be
rehabilitated to an economic station in life approximating his or her pre-divorce standard of living
does not necessarily mean that said individual is entitled to spousal support in an amount that will
exactly reach that standard. The proof may reflect that a requesting spouse can berehabilitated to
astandard of living that isreasonablein relation to the oneenjoyed by that party prior to thedivorce.
In any event, the appropriateanswer to the rehabilitation question depends upon a careful weighing
of al of thefactorsset forthat T.C.A. 8 36-5-101(d)(1)(A)-(L). When thesefactors areconsidered,
acourt may determine that the other party does not have the resources to pay all of the necessary
support, or that the requesting spouse’ s relative fault is such as to militate against an award of any
or all of the needed support, or, for any one or more of anumber of other reasons, that the other party
should not be ordered to pay the full amount of support that is required to reach a reasonable
approximation of the requesting gpouse’s former gandard of living, but we believe theonly fair
reading of the statuteisthat theinquiry asto whether arequesting spouse can berehabilitated must
be viewed in the context of “[t]he standard of living of the parties established during the marriage.”
T.C.A. 8 36-5-101(d)(1(I). To find a different measuring stick is to graft onto the statute an
economic status that is not expressly stated or otherwise suggested in the statutory scheme.

3Sh0rt marriages are typically approached differently. For example, on the subject of division of property, see
Batson v. Batson, 769 S.W.2d 849, 859 (Tenn. Ct. App. 1988).
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Other states seem to haveadopted the approach suggested inthisopinion. TheFloridastatute
Issimilar to ours:

(1) Inaproceeding for dissolution of marriage, the court may grant
alimony to either party, which aimony may be rehabilitative or
permanent in nature.

(2) In determining a proper award of alimony or maintenance the
court shall consider all relevant economic factors, including but not
limited to:

(a) The standard of living established during the marriage.
(b) The duration of the marriage.
(c) Theage and the physical and emotional condition of each party.

(d) The financia resources of each party, the nonmarital and the
marital assets and liabilities distributed to each.

(e) When applicable, the time necessary for either party to acquire
sufficient education or training to enable such party to find
appropriate emp oyment.

(f) The contribution of each party to the marriage, including, but not
limited to, services rendered in homemaking, child care, education,
and career building of the other party.

(9) All sources of income available to either party.

The court may consider any other factor necessary to do equity and
justice between the parties.

Fla. Stat. Ann. 8 61.08 (1997). In Blumberg v. Blumberg, 561 So. 2d 1187 (Fla. Dist. Ct. App.
1989), the Florida court construed the Florida statute as follows:

The purpose of rehabilitative aimony is to assist a spouse in
becoming self-sufficient, and hopefully placed in a position to
maintain the lifestyle to which he or she had become acaustomed
during the marriage.



Id. at 1188 (citations omitted). The court went on to further explain the concept under discussion:

Furthermore, self-sufficiency connotes more than subsistence or
partial self-support. Courts require more than a showing of mere
employability or acapacity for subsistencelevel self-support inorder
to classify a person as rehabilitated.

Id. at 1189 (citationsomitted). This subject isalso discussed in the case of Bissell v. Bissell, 622
So. 2d 532 (Fla. Dist. Ct. App. 1993):

Anaward of rehabilitativealimony must be predicated uponevidence
of aneed for the dimony and theother party s ability to pay, aswell
as evidencethat the party seeking the rehabilitative alimony “ hasthe
ability through retraining or education to provide for a standard of
living reasonably commensur atewith the standar d established during
the marriage.”

Id. at 533 (citation omitted) (emphasis added).

In addition to Florida, other states have recognized the significance of the former standard
of living in the rehabilitation inquiry. The Supreme Court of New Jersey addressed the subject
thudy:

Inthismatter, Mrs. Crewswas awarded rehabilitative alimony by the
trial court. Itiswell recognized that a rehabilitative alimony award
isintended to“ enable[the] former spouseto completethe preparation
necessary for economic self-sufficiency.” It is “payable for a
terminable period of time when it is reasonably anticipated that a
spouse will no longer need support.” But, “self-support” does not
mean some subsistence level; it describes the point at which the
supported spouse is deemed to have reached alevel where he or she
can support himself or herself in amanner reasonably comparable to
the marital standard of living.

CrewsV. Crews, 164 N.J. 11, 34, 751 A.2d 524, 536 (N.J. 2000) (citations omitted).® Seealso In
re Marriage of Ward, 641 N.E.2d 879, 884 (Ill. App. Ct. 1994) (“The policy underlying
rehabilitative maintenanceisto sever all financial ties between the former couplein an expeditious,
but just, manner. Each former spouse should be independent of the other as soon as is practicable.
As a result, spouses may have to accept employment that, while not being ideal, provides for a
reasonabl eapproximation of the marital standard of living.”); Moriarty v. Stone, 668 N.E.2d 1338,
1344 (Mass. App. Ct. 1996) (holding that an award of alimony is improper absent a finding of

4The New Jersey statute is found at N.J. Stat. Ann. 8§ 2A: 34-23 (West 1987).
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financial need on the part of the recipient spouse and that “[t] he standard of need is measured by the
‘station’ of the parties -- by what is required to maintain astandard of living comparable to the one
enjoyed during the marriage.”); Wiege v. Wiege, 518 N.W.2d 708, 711 (N.D. 1994) (“A spouse's
need for rehabilitationisnot l[imited to the ‘ prevention of destitution,” but can also be based ontheir
standard of living before the divorce.”).

Turning to the facts of the instant case, and comparing those facts to the facts of Crabtree,
we believe the holding and rational e of the latter case support the conclusionin our original opinion
that Ms. Robertson cannot be rehabilitated when viewed in the context of “[t]he standard of living
of the partiesestablished duringthemarriage.” SeeT.C.A. 8 36-5-101(d)(1)(1). WhileMs. Crabtree
clearly could be rehabilitated to a reasonable standard of living, viewed in the context of her pre-
divorce standard of living, we do not find that the same can be said of Ms. Robertson. We believe
a comparison of the two clearly reflects this.

Ms. Crabtree continued to work as a certified public accountant during the entirety of the
parties 23 yearsof marriage; Ms. Robertson was basically ahomemaker, wifeand parent during her
23 years of marriage. Ms. Crabtreeisamember of one of the best-paid professions; Ms. Robertson
isawould-beteacher -- arguably thelowest paid of all thetrue professions. Ms. Crabtree’ spotential
grossincome of $100,000 places her in a position to enjoy an affluent lifestyle, if not the facially
opulent one of her marriage; Ms. Robertson’s salary of $22,500, with no evidence of any potential
for largeincreases, will prevent her from achieving the middle class status of her prior station which
was funded by two incomes of approximately $66,000 - $80,000 per year.

Both Ms. Crabtree andMs. Robertson were married for approximately half of their probable
work lives; but Ms. Crabtree obviously accrued Social Security credit on her own account based on
a substantid income during the entire period of the marriage. The proof indicates that Ms.
Robertson had littleincome during her marriage that entitled her to Social Security credit on her own
account.

The proof isclear that Ms. Crabtree’ smarriage did not hinder her devel opment asacertified
public accountant; on the other hand, Ms. Robertson delayed her pursuit of a career for some 23
years. At age42, sheisjust now getting started. Shelikely will find herself competing withteachers
her age who have 20 years, more or |less, of teaching experience.

Certainly, Ms. Robertson could maintainasubsistence standard of living on her grosssalary
of $22,500; but, as previously indicated, thisis not the test. When her prior middle class standard
of livingisused asthe measuring stick, the standard of living that shecan achieve on her own cannot
be considered a reasonable one.

Our original decision does not run afoul of the legidative policy favoring rehabilitative
alimony. We recognize that policy and certainly do not seek to set a new policy contrary to this
obviouslegidative enactment; but our decision simply recognizesthat thepolicy doesnot comeinto



play until afinding ismadethat rehabilitation, ascontemplated by the statute, isfeasible. See T.C.A.
8 36-5-101(d)(1). Inthiscase, the evidence preponderates tha rehabilitation is Smply not feasible.

Having found that Ms. Robertson cannot be rehahilitated, we conduded, and still conclude,
that Mr. Robertson could afford to pay $600 per month when he reached a point where he was no
longer obligated to pay child support. Considering the fadors set forth in T.C.A. § 36-5-
101(d)(2)(A)-(L), wefind that Ms. Robertson has the need for thisamount, that Mr. Robertson can
affordto pay at thisrate, and that theparties’ relativefault -- particularly Mr. Robertson’ sadultery —
militate in favor of our in futuro award. While this amount will not place her back fully to her

previous standard of living, it can serve as“closing in” money as contemplated by the Aaron case.
909 SW.2d at 411.

We adhere to our finding and holding that Ms. Robertson cannot be rehabilitated as that
conceptisset forthin T.C.A. 8§ 36-5-101(d)(1). We aso adhereto our decision that Mr. Robertson
should pay alimony in futuro at the rate set forth in our original opinion. We republish our opinion
released November 9, 1998, in all respects, with costs taxed to the appellee.

CHARLESD. SUSANO, JR., JUDGE



