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OPINION
l.
The defendant, Policy Studies, Inc., doing business as Child Support Services of Tennessee
(“PSI”), provides child support enforcement services to the State of Tennessee in McMinn and

Monroe counties. PSI hired the plaintiff, Darlene Versa, to work as an Intake Specialist' in PSI's
Athens, Tennessee, office. Versa was hired by Pamela S. Gard, the Athens Office Program

1I ngeneral, I ntake Specialiststake telephone cal Isfrom clientsabout cases, open new cases, and put information
about new cases into PSI’ scomputer system.



Manager, upon the recommendation of Judy Williams, a PSI Order Specialist.? PS| was handling
an active child support case on behalf of Williams at the time. PSI instructed Williams not to
involve herself in her own case and instructed other staff members that they were not to give
Williams' case any special treatment.

During Versa's tenure as a PSI employee, she received several commendations and
promotions. In early January, 1998, Gard was notified of a problem with Williams' case. She
investigated and learned that the employer of Williams ex-husband had cdled PSl seeking
clarification of arecently transmitted Income Assessment Order (“lA”). Versa, who hadtaken the
call, relayed the message to Kim Bernard. Upon reurning the call, Bernard learned that the
employer had received an | A that did not correspond with the | A that Bernard herself had prepared?
Bernard asked the employer to fax her acopy of thelA it had received. ThelA faxed to her called
for a withholding of $210 per month plus a $15.75 payment on an arrearage, while the IA that
Bernard had prepared called for awithholding of $105 per month and did not include an arrearage.
Bernard then informed Gard of her conclusion that her 1A had been intercepted and another
substituted in its place and sent to the employer.

On January 7, 1998, Gard questioned Williams. Initially, Williams stated that she knew an
incorrect |A had been sent to her former husband’s employer but that she did not send it. Upon
being asked who was involved, she said, “Well, I’'ll just say that | did it.”

Gard conferred with PSI’ sHuman Resources Director and advocated, aspart of aprogressive
disciplinary scheme, atwo-week suspension without pay. Instead, the Human Resources Director
instructed Gard to terminate Williams, and Gard did so on January 8, 1998.

Gard authored a memo on January 12, 1998, which stated that she could “find no evidence
which verifies participation by any other employee to the action on Dec. 23, 1997 which brought
about the termination of Judy Williams.” However, two of Williams' friends informed Gard that
they had talked with Williams about her termination and that Williams had intimated that Versawas
involved. Upon receiving this information, Gard spoke to Versa, who denied involvement.

On January 14, 1998, Gard announced to the staff that PSI would begin an investigation and
that Jayne Welch, a computer administrator for PSI, would be coming later tha day to search for
evidence on the computer system. When Welch arrived, she accessed the computer systemthrough
theterminal inWilliams' vacant office. Welch utilized theidentitycode ADMIN, the only codethat
allowed access to the entire system. No one in the Athens office was authorized to use this
identification. She learned that the IA at issue had not been saved when it was altered and that

2Order Specialists attend court sessions with PSI’ s staff attorneys and prepare appropriate ordersfor the court.

3Apparent|y, thiswasnotthefirg timeanincorrectl A had been prepared in Williams’ case. Several years prior
to the incident just described, another employee had prepared an incorrect A, and Gard had signed it. The IA was
prepared by Karin Ware, who was anew employee at the time, in reliance on awritten agreement between Williams and
her ex-husband that was included in the Williams file but not filed with the court.
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therefore she would be unable to determine the identity of the person who had altered it. She
informed Gard, and no one dse, of thisfact. Welch wasthen cdled away tomore pressing business
and |eft the building. Believing that she would return shortly, she did not log out of the system.
Failing to protect a “userid/password comhination” from exposure to unauthorized persors is a
violation of PSI's Code of Ethics.

That evening, only three people remained in the office &ter 5:00 p.m. Two of them left
“probably at about 5:15 p.m., but certainly no later than 5:30 p.m.” Versawas alone in the office
from the time the other two left until approximately 6:30 p.m.

The next morning, a PSI employee found that she could not access the two computer
directories containing most of the office’ simportant documents. Welch returned and found, to her
surprise, that the terminal in Williams' office had been turned off. Upon logging in, Welch
determined that the missing directorieshad first been rel ocated and then deleted. After restoring the
missing data from a tape back-up, Welch found that thelast user to access either of the directories
in question was someone using the ADMIN identification and that the final access was obtained
beginning at 5:28 p.m. on January 14, 1998. No other users were logged in at the time.

Based on the preceding information, Welch drew the following conclusions and
communicated them to Gard:

1. thedirectorieswere deleted by someoneworkingat theterminal in
Williams' office, which she had left logged on as“ADMIN”;

2. the deletion occurred after 5:28 p.m. on January 14, 1998, after all
other users had logged out of the system; and

3. the deletion was intentional

Based on theinformation from Welch and thefact that Versawas a onein the officeafter 5:30 p.m.,
PSI terminated Versa on January 19, 1998, “for attempting to delete the [files] for our office,
apparentlyin an attempt to destroy evidence of thealtered I/A that had been created for Ms. Williams
on December 23, 1997.”

On June 24, 1998, Versa brought suit against PSl alleging, inter alia, unlawful
discrimination. The triad court granted PSI’s motion for summary judgment, finding that Versa
failed to produce evidencethat PSI’ s proffered | egitimate non-di scriminatory reason for terminating
Versawas pretextual. More specifically, it held that the “record shows the defendant’ s action (1)

4Welch‘s conclusion that the directories were intentionally deleted is based on the following facts: (1) the
directorieswere moved before their deletions; (2) the system utilizes a“prompt” which requires the user to confirm his
or her intentto delete the material in question; and (3) deleted material normallyisretained in a“recyclebin,” butinthis
instance the directories had been deleted from the recycle bin as well.
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has abasis in fact which (2) actually motivated the termination, and (3) was sufficient to motivate
the termination.”

In order to determine whether summary judgment is appropriate under the circumstances of
this case, we must first address the body of law relevant to Versd's claim.

A.

Where a plaintiff alleging racial discrimination is unable to present direct evidence of
discrimination, thefollowing analytical framework applies:

First, the plaintiff has the burden of proving by the preponderance of
the evidence a primafacie case of dscrimination. Second, if the
plaintiff succeedsin proving the primafecie case, the burden shiftsto
the defendant “to articulate some legitimate, non-discriminatory
reason for [itsactions.]” [McDonnell Douglas Corp. v. Green, 411
U.S. 792, 802, 93 S. Ct. 1817, 1824, 36 L. Ed. 2d (1973).] Third,
should the defendant carry this burden, the plaintiff must then have
an opportunity to prove by a preponderance of the evidence that the
legitimatereasons offered by the defendant werenot its true reasors,
but were a pretext for discrimination. Id., at 804, 93 S. Ct. at 1825.°

Texas Dep’'t of Community Affairsv. Burding 450 U.S. 248, 252-53, 101 S. Ct. 1089, 1093, 67
L. Ed. 2d 207 (1981).

Both parties agree that Versa has established a primafacie case of discrimination and that
PSI has proffered a legitimate, non-discriminatory reason for terminating Versa. Therefore, the
dispute before us now is whether Versa has carried her burden of showing that PSI's proffered
reason for terminating her was pretextual .

5This analytical framework appliesto the instant appeal despitethefact that McDonnell Douglasand Burdine
were actions brought pursuant to Title VI of the Civil Rights Act of 1964, whichis now codified at42 U.S.C. § 2000e
et seq. Versa'sclaims, as far as they arerelevant to the instant appeal, were brought under T.C.A. § 4-21-401 (1998),
which is part of the T ennessee Human Rights Act, see T.C.A. § 4-21-101 et seq. (“THRA"), and 42 U.SC. § 1981
(1994). T.C.A.8§4-21-101(a)(1) providesthat the purpose of the THRA isto “[p]rovide for execution within Tennessee
of the policies embodied in the federa Civil Rights Acts of 1964, 1968 and 1972...." Our Supreme Court has
accordingly relied on Title V 11 case law to resolve questions brought under the THRA. See, e.g., Campbell v. Florida
Steel Corp., 919 S.\W.2d 26, 31 (Tenn. 1996). Similarly, theSixthCircuit has held that claims brought under 42 U.S.C.
§ 1981 are subject to the same analytical framework asareTitle VIl claims. See Hollinsv. Atlantic Co., 188 F.3d 652,
658 (6th Cir. 1999). Therefore, the analytical framework enunciated in McDonnell Douglas and Burdine applies to
Versa's claims at issue on this ap peal.
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A plaintiff may establish pretext in one of three ways: by showing “(1) that the proffered
reasonshad no basisinfact, (2) that the proffered reasons dd not actually motivate [the empl oyee’ 5]
discharge, or (3) that they wereinsufficient to motivate discharge.” Manzer v. Diamond Shamrock
Chems. Co., 29 F.3d 1078, 1084 (6th Cir. 1994) (quoting McNabola v. Chicago Transit Auth., 10
F.3d 501, 513 (7th Cir. 1993)) (emphasisin Manzer).

An employer’s proffered reason for termination of an employee has no basisin fact if “the
employer’ s proffered non-discriminatory reasons for [the employee’ s| demotion or discharge are
factuallyfalse.” Anderson v. Baxter Heathcare Corp., 13 F.3d 1120, 1123-24 (7th Cir. 1994); see
also Manzer, 29 F.3d at 1084 (citing Baxter Healthcare). The question is not whether the
employer’s decision was sound, but whether the employer’s asserted reason for the adverse
employment decision is pretextual. In re Lewis, 845 F.2d 624, 633 (6th Cir. 1988). The
reasonableness of an employer’s decision may be considered, but only so far asit “illuminates the
employer’smotivations.” 1d. “The more questionable the employer’ sreason, the easier it will be
for thejury to exposeit aspretext.” Id. Thus, on summary judgment, a non-moving plaintiff must
“produce evidence from which a rational factfinder could infer that the company lied about its
proffered reasons for [the employee’s] dismissal.” Baxter Healthcare 13 F.3d at 1124 (internal
guotations omitted).

In attempting to show that adefendant’ sproffered reasondid not actually motivatedischarge,
aplaintiff may either (1) produce evidencethat the adverse employment decision was more likely
motivated by discrimination, or (2) show that the employer’s explanation isnot credible. Klinev.
Tennessee Valley Auth., 128 F.3d 337, 342-43 (6th Cir. 1997).

To show that adefendant’ s proffered reason isinsufficient to motivate discharge, aplaintiff
must produce* evidencethat other empl oyees, particularly employeesnot in the protected d ass, were
not fired even though they engaged in substantially identical conduct to that which the employer
contends motivated its discharge of the plaintiff.” Manzer, 29 F.3d at 1084. Moreover,

[i]t is fundamental that to make a comparison of a discrimination
plaintiff’s treatment to that of non-minority employees, the plaintiff
must show that the “comparables’ are similarly-situated in all
respects. Thus, to be deemed “similarly-situated”, the indviduals
withwhom the plaintiff seeksto compare hig/her treatment must have
dealt with the same supervisor, have been subject to the same
standards and have engaged in the same conduct without such
differentiating or mitigating drcumstances that would distinguish
their conduct or the employer' s treatment of them for it.

Mitchell v. Toledo Hosp., 964 F.2d 577, 583 (6th Cir. 1992) (citation omitted) (emphasis in
original).



B.

Having examined the relevant law pertaining to the plaintiff’ s cause of action, we must now
determine whether summary judgment for PSI is appropriate under the record now before us. In
deciding whether a grant of summary judgment is appropriate, courts are to determine “if the
pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that thereisno genuineissue asto any material fact and tha the moving party
is entitled to ajudgment as a matter of law.” Rule 56.04, Tenn. R. Civ. P. Courts “must take the
strongest legitimate view of the evidence in favor of the nonmoving party, allow all reasonable
inferencesin favor of that party, and discard all countervailingevidence.” Byrdv. Hall, 847 SW.2d
208, 210-211 (Tenn. 1993).

Thus, the questions a court must consider in determining whether to grant or deny amotion
for summary judgment are (1) whether afactud dispute exists; (2) whether that fact ismaterial; and
(3) whether that fact creates agenuineissue for trial. Id. at 214. “A disputed fact is materid if it
must be decided in order to resol vethe substantive claim or defense at which themotionisdirected.”
Id. at 215. A disputed material fact creates agenuineissue if “areasonablejury could legitimately
resolvethat fact in favor of onesideor theother.” 1d. Thephrase*genuineissue’ refersexclusively
to factual issues and not to legal conclusions that could be drawn from the facts. 1d. at 211.

The party seeking summary judgment has the burden of demonstrating that there is no
genuine issue of material fact and that it is entitled to a judgment as a matter of law. Id. at 215.
Generd ly, adefendant seeking summary judgment may meet this burden in one of two ways: (1) by
affirmatively negating an essential element of the plaintiff’ scase, or (2) by conclusively establishing
an affirmative defense. 1d. at 215 n. 5. “A conclusory assertion that the nonmoving party has no
evidenceis clearly insufficient.” 1d. at 215.

Once the moving party satisfies its burden of showing that there is no genuine issue of
material fact, the burden then shifts to the nonmoving party to show that there is agenuine issue of
material fact requiring submission to thetrier of fact. 1d. The nonmoving paty cannot amply rely
upon its pleadings, but rather must set forth, by affidavit or discovery mateias, specific facts
showing a genuineissue of material fact for trial. Rule 56.06, Tenn. R. Civ. P.; Byrd, 847 SW.2d
at 215. The evidence offered by the nonmoving party must be admissible at trial but need not bein
admissible form. It must be taken astrue. Byrd, 847 SW.2d at 215-16.

In employment discrimination cases, the summary judgment analysis must be applied “at
each stage of theMcDonnell Douglasinquiry.” Clinev. Catholic Dioceseof Toledo, 206 F.3d 651,
661 (6th Cir. 2000). Because the parties agree that Versa has established a prima facie case of
discrimination and that PSI has proffered a legitimate, non-discriminatory reason for terminating
Versa, we are only concerned here with the third stage of the McDonnell Douglas inquiry. With
regardto thisstage -- the plaintiff’ sburden to show pretext -- the standard to be applied on summary
judgment is that the plaintiff must only “produce evidence from which arationd factfinder could
infer that the company lied about its proffered reasons for [the employee’s] dismissal.” Baxter
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Healthcare, 13 F.3d at 1124 (internal quotations omitted). “If the only reason an employer offers
for firinganemployeeisalie, theinferencethat thereal resson wasaforbidden one...may rationally
bedrawn. Thisisthecommon sensebehindtheruleof McDonnell Douglas....Thepointisonly that
if theinference of improper motive can be drawn, theremust be atrial.” Shager v. Upjohn Co., 913
F.2d 398, 401 (7th Cir. 1990).

[l.
A.

Versafirst arguesthat PSI’ s proffered reason for terminating her hasno basisinfact. More
specifically, she argues that the files could have been deleted after she left on January 14, 1998, or
early the next morning before she arrived and that PSI’ s conclusion that Versa deleted the filesis
based upon subj ective speculation and conjecture. Her argument concludesthat a genuine issue of
material fact exists as to the question whether she in fact deleted the files.

We disagree. PSI terminated Versa based on the following facts:

(1) the files were deleted by someone logged in under the user
identity “ADMIN";

(2) the computer administrator had logged into the system as
“ADMIN” through the terminal in Williams' office and had | eft the
office without logging out;

(3) thefileswere deleted after 5:28 p.m. on January 14, 1998, after dl
other users had logged out of the system;

(4) the deletion was intentional because the directories were moved
before they were deleted; the system prompts users to confirm their
intent to delete files, deleted files are normally retained in the
“recyclebin”, but the files had been deleted from this areaas well;
and

(5) Versa was the only person in the office from “probably...about
5:15 p.m., but certainly no later than 5:30 p.m.” to goproximately
6:30 p.m. on January 14, 1998.

Because these facts are undisputed, PSI has carried its summary judgment burden of showing that
thereis no genuine issue of material fact relating to thequestion of whether its proffered reason for
terminating Versaispretextud. Therefore, it has effectively shifted the burdento Versatoshow that
agenuineissue of material fact existsby producing evidence from which arational factfinder could
infer that PSI lied about its proffered reason for terminating her. This she has not done. Whether

-7-



Versain fact deleted the files may be a disputed fact, but it is not material in the context of this
summary judgment analysis. Evenif taken astrue, Versa sdenial that she deleted the files does not
speak to the specific factual grounds upon which PSI based its conclusion that she did delete the
files,andit thereforedoesnot illuminate PS’ smotivations. Her denial rendersPSI’ sconclusion that
she deleted the files more questionable, but it does not constitute evidence from which a rational
factfinder could infer that PSI lied about its reason for terminatingVersa. In short, her denial does
not bear on the question of pretext. Hence, she hasfail ed to establishagenuineissue of material fact
regarding the question of whether PSI’ s proffered reason had a basisin fact.

B.

Versa also argues tha the trial court ered in finding that she failed to establish that a
discriminatory reason, as opposed to PSI’s proffered legitimate reason, more likely motivated the
termination decision. Thisargument iswithout merit under the samerational easthat just discussed,
i.e., her denial of culpability does nat bear on the quedion of pretext as it does not constitute
evidence from which a rational factfinder could find that PSI lied about its proffered reason for
terminating her.

C.

Finaly, Versa argues that the trial court erred in finding that PSI’s proffered reason for
terminating her was a sufficient reason to do so. Morespecifically sheargues (1) that Gardwas not
terminated for signing anincorrect |A several yearsearlier; (2) that Karin Warewas not terminated
for preparing an incorrect |A several years earlier; (3) that Gard advocated suspension rather than
termination when Williams stated that she sent the falsified 1A to her former husband’ s employer;
and (4) that Welch violaed company policy by leaving hersdf logged inwhen sheleft the office for
the day.

Wefind and hold that the trial court did not err in finding that Versafailed to establish that
PSI’ sasserted reason was insufficient to terminate her. Asstated earlier, PSI has carried its burden
on summary judgment of establishing that there is no genuine issue of materid fact relating to the
guestion of pretext. Thus, Versa has the burden of showing that a genuine issue of material fact
exists. Withrespect tothe sufficiency of PSI’ sproffered reason for termination, wefindthat Versa's
asserted comparables are not sufficiently similar to establish pretext. First, Wareand Williamsare,
likeVersa, African-Americanfemales, and therefore, any dissimilar treatment between Versaonthe
one hand and these two employees on the other would not tend to establish discrimination. Second,
Versa has not shown, and we have been unable to find, proof in therecord that the incorrect 1A or
|As prepared and/or signed by Ware and Gard were the result of intentional acts. On the contrary,
they seemto have beentheresult of inadvertence. Third, though Gard wished to suspend, rather than
terminate, Williams for her intentional submission of an incorrect 1A to her former husband’'s
employer, Williamswasinfact terminated. Finally, leaving the building for the day without logging
out of the computer systemisnot substantidly identicd tointentionally deleting files. Accordingly,
wefind and hold that Versahasfailedto carry her summary judgment burden of showing that there
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isagenuineissue of material fact regarding the sufficiency of PSI’ sproffered reason for terminating
Versa. Thetrid court was correct in granting PSI’s motion for summary judgment.

V.

The judgment of the trial court is affirmed. This case is remanded for collection of costs,
assessed below, pursuant to applicable law. Costs on appeal are taxed to the appellant.

CHARLESD. SUSANO, JR., JUDGE



