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were holders of prior TVA permits to moor boathouses within the same area which became the
marinapursuant to the 1996 lease and 1997 permit. The Trial Court ordered the boathouse owners
to pay rent to the marinaand to removetheir boathouses. We affirm the judgment of the Trial Court
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is remanded.
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OPINION

Background

R & D Marina, Inc. and Ronand Diane Billbury (Plaintiffs), brought thisdeclaratory
action seeking the Trial Court’ s assistance in removing boathouses owned by Sam Browder, Rhea
Browder and J. T. Day (Defendants), among others, from property Plaintiffs asserted they have the
right to control under alease from Roane County and apermit from TV A, and forrent from thetime
Plaintiffs obtained that |ease until the boathouses are removed. Defendants base their defenses on
Tennessee Valley Authority (TVA) permit rights which they claim as superior because they were
prior to those of the Plaintiffs.

On September 14, 1960, TV A transferredtitleto thelakefront property at issueinthis
caseto Roane County for useasapublic park. That transfer document includes easement rightsfor
the County to construct and maintain floats, floating boathouses, piers and docks on any exposed
and unsubmerged land between the 750-foot contour boundaries of the fee and the waters of Watts
Bar Lake. Roane County was giventhe right to regulate the use of the shoreline, including but not
limited to, the prohibition and prevention of the construction, installation, or mooring of all boats,
boathouses, floats, piers, and similar facilities on any part of the shoreline. TVA reserved the
paramount right to enter upon any and dl portions of the fee tract and any and all portions of the
easement areas at any and all times for any TVA activities. Roane County was prohibited from
constructing any structures or facilities which require TVA approva until the TVA Board of
Directors approved the plans. Roane County was also required to regulate the use of the shoreline
so asto preservepublic accessto WattsBar Lake. TV A retained theright to inspect the property and
buildings, structures, improvements, facilities and operations to insure compliance and to take
possession “ asif thisconveyance had never been made” if thisrestriction wereviolated. The county
was given the right to execute and issue permits, licenses and leases, so long as they would not
materially affect the use of the land for the purposes for which the transfer was made.

Asstated, thetransferred property could not be used without TV A permitsapproving
specificuses." TVA’sregulationsfor “ Approval of Constructioninthe Tennessee River System and
Regulations of Structures,” dated February 15, 19787 established standards by which TVA grants
such permits. Thoseregulations indude the following definitions:

lSection 26a of The Tennessee Valley Authority Act of 1933, as Amended, provides that nothing can be
constructed and thereafter operated or maintained along the Tennessee River system without prior approval of theTVA
Board. This approval process resultsin the issuance of TVA permits.

2Mr. Robin Ferrell, a TVA employee, testified that this document became effective in 1978 and permits for

existing boathouses, including thoseissued in 1972, were treated differently under prior federal regulations, but that the
only difference applicable to this case was with regard to the type of flotation devices that could be used.
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Existing as applied to floating boathouses or other structures, . . .
meansthose which weremoored, anchored, or otherwiseinstalled on,
along or ina TVA reservoir on or before July 1, 1972.

* % *
Floating boathouse meansafloating structureor facility, any portion
of whichisenclosed, capable of storing or mooring any houseboat or
other vessel under cover.

* * *
New as applied to houseboats, floating boathouses, . . . means al
houseboats, floaing boathouses . . . other than existing ones.

Those regulations also provide:
(b) All floating boathouses shall be moored:

Q) Tomooringfacilitiesprovided by acommercial dock operator
within the designated harbor limits of his dock; or

2 To the bank of the reservoir outside the designated harbor
limitsof commercial boat docks, if the boathouse owner isthe
owner or lessee of the autting property at the mooring
location (or the licensee of such owner or lessee) and has
requested and obtained from TVA, pursuant to § 1304.207,
written approval authorizing mooring at such location.

§1304.04(b), Tennessee Valley Authority Approval of Construdion inthe Tennessee River System
and Regulations of Structures, February 15, 1978.

TVA permitsfor the use of the property atissue by variousentitiesdate from January
1947, when Marina Plans were approved for the development of a marina. In April 1948, TVA
permitted a fixed dock for Caney Creek Marina, and in March 1954, TV A permitted a concession
building. Harbor limits were permitted for Caney Creek Marina in October 1972. On September
20,1972, Sam Browder (Defendant) and Rhea Browder (Defendant) each filed applications, naming
the applicant as Harriman Oil Company, for TVA approval of plans to moor two boathouses at
Caney Creek Boat Dock. TVA approved the applications. On June 24, 1988, James T. Day
(Defendant) filed an application with TVA to move his boathouse from elsewhere to the Caney
Creek Boat Dock, and that application was approved.

The record does not indicate the date when Roane County first |essed the property
it held under the TVA transfer to individuals to operate a Caney Creek Marina, although it appears
that amarinaexisted onthose premisesasearly as1948. Nevertheless, at somepointin 1996, Roane
County sought bids for a new lessee to operate the public facility for the County. Ron and Diane
Billbury (Plaintiffs), operating asR & D Marina(Plaintiff), submitted abid and were sel ected by the
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County to lease the premises and operate the marina. They entered into a contract with Roane
County on October 22, 1996. Although that contract provided authority fram the County to operate
themarina, Plaintiffswerestill required by the above-cited TV A regul ationsto obtain apermit from
TVA for their operations. Plaintiffstook possession of the existing boat dock in October 1996, and
immediately began clean-up of the property and building of certain new facilities. Plaintiffswanted
several houseboats and boathouses removed from the premises sothat they could proceed with their
plans. Defendants, among others, refused to removetheir boathousesfromthemarina. Plaintiff Ron
Billbury met with Defendants and explained to them that they would have to move their boathouses
when he got ready to place new boat dlips there in the future. He offered to rent Defendants
boathouse space in the marina for up to two years, until he was ready to expand his docks.
Defendants refused to sign lease forms that Plaintiffs had prepared.

On February 5, 1997, Plaintiffs obtained a permit from TV A to operate the marina
That permit specificdly superseded certain previously issued permits to operate Caney Creek
Marina, but also specificaly recited that it was “subject to any existing rights of third parties.”®
TV A also approved new and expanded harbor limitsfor Caney Creek Marinaso thet Plaintiffscould
enlarge thefacilitiesbeyond those which the prior |esseeshad operated. The expanded harborlimits
placed the boathouses bd onging to Defendantswithin the harbor limitssubject to Plaintiffs’ control.

Plaintiffs sought assistance from Roane County in securing the removal of the
offending boathouses, but to no avail. Plaintiffs then brought this suit on May 19, 1997, against
Roane County and the boathouseowners, alleging that Roane County was responsible for enforcing
their right to possession of the leased premises under the terms of their lease, and asking that the
boathouse owners be required to remove the boathouses. Trial washeld onJuly 7, 1998. Aftertrial
on the merits, the Trial Court found:

The aforementioned grants of authority by the Tennessee Valley
Authority to Roane County, Tennessee and the Plaintiffs override or
supersede those permits which may be held by the individual
Defendants in that the Defendants permits are smply grants of
authority to have such structures within the marina grounds.

The Tria Court further found:

The Plaintiffs have the legal right and authority to assess reasonable
rents upon the boathouse owners from the beginning of the lease on
the 22nd day of October, 1996 and continuing each month thereafter
until said boathouses are removed by the Defendants. . . .

3The Trial Court's Narrative Statement of the Evidence also states that M r. Ferrell “conceded that the permit
issued to the Plaintiffs specifically recited that [it] was subject to any other outstanding permitsissued by TVA ...
but we areunable to find that specific provision in the Permit itself, which isExhibit 15 of the gopellate record.
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TheTrial Court granted Roane County’ sMotionfor Directed Veadict. Plaintiffs have not appealed
thisverdict infavor of Roane County.

Defendants appeal and raiseissues which we restate, for clarity, as: (1) whether a
complaint for declaratory judgment permitsthe Trial Court to award ajudgment for rent when rent
was not specifically prayed for in that complaint; (2) whether TV A gave Roane County the right to
control the property at issue; (3) whether Roane County’ s leaseto Plaintiffsand the TVA permit to
Plaintiffs revoked or superseded Defendants permits or authorized Plaintiffs to cut off access to
their boathouses, charge rent, and require Defendants to remove their boathouses; and (4) whether
the rents demanded are reasonabl e and the date from which rentswere ordered to be paid is corred.

Discussion

Our review is de novo upon the record, accompanied by a presumption of the
correctness of the findings of fact of the Trial Court, unless the preponderance of the evidence is
otherwise. Tenn. R. App. P 13(d); Alexander v. Inman, 974 SW.2d 689, 692 (Tenn. 1998). The
Trial Court's conclusions of law are subject to ade novo review with no presumption of correctness.
Ganzevoort v. Russell, 949 SW.2d 293, 296 (Tenn. 1997).

Defendants first raise the issue that the Trial Court could not properly award a
judgment for rent because the Complaint was onefor declaratory relief and rent was not spedfically
prayedfor. They concedethat Tenn. Code Ann. § 29-14-110(a) providesthat “[f]urther relief based
on adeclaratory judgment or decree may be granted whenever necessary or proper.” In Paduchv.
City of Johnson City, 896 SW.2d 767 (Tenn. 1995), the Paduchs brought suit against the city of
Johnson City, seeking damagesfor their cost in paving aportion of aroad abutting their property and
for loss of rent due to adelay in obtaining buil ding permits pending the paving. They also sought
an order requiring the city to pave the remainder of theroad. Our Supreme Court held that the
Complaint was an action for declaratory judgment, although the issue contested was whether the
Paduchs were entitled to damages for thar paving cost and the lost rent claimed . The Court held:

The Uniform Declaratory Judgment Act, codified asChapter 14 of Title 29 of Tenn.
Code Ann., authorizesthe Court to grant relief in additionto the declarationof rights.
Tenn. Code Ann. 8 29-14-110(a) (1930) provides:

Further relief based on a declaratory judgment or decree may be
granted whenever necessary or proper.

The further relief authorized by statute may include the award of damages. 22A
Am.Jur.2d Declaratory Judgments § 251, p. 890 (1988).

Paduchv. City of Johnson City, 896 S.W.2d 767, 771 (Tenn. 1995). Inthiscase, the Complaint was

one for declaratory relief, but, as in Paduch, further relief may be granted as necessary or proper.
Even without theinstruction of Paduch, we agree with Plaintiffsthat Defendants, by addressing the
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claim for rentsin their Answer, put the question at issue. See Bedford County Hospital v. County
of Bedford, 304 S.\W.2d 697, 701 (Tenn. Ct. App. 1957). Accordingly, we find Defendants’ first
issue to be without merit.

Defendants next raise the issues of whether Roane County had the right, under the
1960 conveyancefrom TV A, to cortrol the property on which Defendants’ boathouseswerelocated,
and whether that 1960 conveyance and the February 1997 TVA permit revoked or superseded
Defendants’ permits. Mr. Robert Ferrell, Project Leader in the Land Management Office of TVA,
testified that, according to TVA policy, the two permits issued to Harriman Oil Company in 1972
may not be transferred to Sam Browder and RheaBrowder individua ly. Assuming thisistrue, and
thereisno evidenceintherecord to the contrary, the Browder permits may not bevalid asHarriman
Oil Company and not the Browders hold the permits, regardless of the later-issued permit to
Plaintiffs. Sam Browder countered that he had been thelong-term owner of Harriman Oil Company,
but that “afew days beforethetrial hehad sold his stock in the company to his son, John Browder.”
In short, neither of the Browders holdsa TV A permit for his boathouse. The holder of the permits
is Harriman Oil Company and not the Browders. This by itself would be sufficient to defeat the
Browders' claim that they have aright to keep ther boathouses at the location in dispute.

The Trial Court’s Narrative Statement of the Evidence recited that Sam Browder
argued in his testimony “that he had, in effect, a perpetual permit from TV A to occupy that space
in the water pursuant to his 1972 permit and that he had no intention of every paying rent to the
marina.”* RheaBrowder’ stestimony wasto thesame effect. Wefind thi sargument unconvincing.
Evenif the Browders werethe permit holders, nothing in the record indicates an intention by TVA
to issue a permit to Defendants which could not be superseding by any later circumstances We
cannot imagine such anintention by TVA, and we find no language inany of the property transfers,
leases, permits or reguations in the recard that limits TV A’ sright toissue alater permit which, by
its issuance, necessarily supersedes an earlier permit. Thisiswhat TVA did here.

Defendants further argued that their boathouses were moored to the bottom of the
lake, not to the water’ s edge, and thuswere outsde the property TVA had leased to Roane County.
The Trial Court did not find this argument persuasive, and neither do we. As stated, the 1960
document transferring the property from TV A to Roane County provided that Roane County was
given theright to regulate the use of the shoreline, including but not limited to, the prohibition and
prevention of the construction, instalation, or mooring of all boats, boathouses, floats, piers, and
similar facilities on any part of the shoreline. The TV A Regulationsimplementing such transfers
require that boathouses mus be moored in commerdal docks unless they are moored adjacent to
land which is owned by the boathouse owners (TVA Approval Regulations, § 1303.204(b)). This
regulation seems plainly designed to prevent the scenario in this case: privae boathouses being
moored to the bottom of the lake, not adjacent to property owned by theboathouse owners, and not
under the control and supervision of any marina. Furthermore, Mr. Ferrd| of TV A testified that,

4TVA Regulations require boathouses to be moored only within commercial docks or adjacent to property
owned by the boathouse owners.
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“under TVA’srules and regulations, apermit for water use facilities [e.g., boathouses] can only be
issued to the owner of land abutting thisretained strip of land, so that permitsissued asthissite have
to be to the County, to be used by alicenseeof the County. The Plaintiff isthe County’slicensee.”®
The Defendants have not alleged that they now or ever owned the land adjacent to the siteswhere
their boathouses weremoored. Mr. Ferrell also stated, on cross-examination, that to the best of his
knowledge, the permitsto Harriman Oil Company and J. T. Day were“still infull forceand effect.”
However, applying the TVA Approval Regulations and the terms of the TVA transfer to Roane
County, we find that, whilethe permits issued to Harriman Oil Company and Mr. Day were not
formally rescinded by TVA, they were necessarily superseded when TVA granted a conflicting
permit to Plaintiffsto operatethe commercial dock on the premiseswhich extended theharbor limits
to include the property on which the Defendants boathouses were moored.® To find otherwise
would defy common sense. If Defendants’ boathouses can be moored only within a commercial
marina since the Defendants do nat own the adjacert land, and the commercial marinaisproperly
leased by Roane Courty to Plaintiffs and permitted by TVA to Plaintiffs, then Defendants
boathouses can be moored within that marina only by the acquiescence of and under the control of
Plaintiffs.

While not necessarily dispositive, there is another reason that Plaintiffs must have
authority to control the boathouses on their leased and permitted premises. The 1960 transfer
document to Roane County requires the County to insure that the boathouses moored on the
transferred premises are maintained in good repair and up to TV A standards. The thirty-year lease
from Roane County to the Plaintiffs also requiresthat Plaintiffs meet all TVA standardsfor health
and safety and that Plaintiffs“shall have the primary responsibility for ensuring that any sublessees
... operate and mantain the premisesin suchamanner.” Plaintiffsarealso required under thelease
to make sure that all boats moored at the facility meet “all applicable federal, state or local
regulations.” At trial, Mr. Ferrell testified that he had inspected the boathouses and found that, in
their dilapidated condition, they did not comply with C.F.R.8 18, Section 1304.05 and 1304.204 and
others. He opined that his office had taken no action against them as of thetime of trial, “because
they were part of thesite leased to Roane County and then subleased for commercia operations.”
Plaintiffs cannot meet their contractual or regulatory obligations unless they can control the
boathouses moored at their marina, including the boathouses owned by these Defendarts.

Having determined that Plaintiffs had the right to require the offending boathouses
be removed from their leased and permitted premises, we next address the issues raised by
Defendantsrelated to the rents charged by Plaintiffs for mooring fees before the boathouses were
removed.” Defendantsraise theissues of whether the rents demanded by Plaintiffs are reasonable
and whether the Trid Court properly determined the date from which rents were due. Astothe

5From the Trial Court’s Narrative Statement of the Evidence.

6TVA is not a party tothis suit,and no one has argued tha TV A did not hav e authority to grant the permit to
the Plaintiffs.

7The partiesadvised at oral argument that all of the boathouses in question had been removed.
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reasonableness of the rents, the testimony showsthat Plaintiff Ron Billbury testified that the rents
he charged were* customary, reasonabl e and within acceptabl e standards of prices charged by other
marinaoperatorsinthearea” The monthly rent charged for these Defendants boathouses appears
to bethe same as charged for other boathouses moored withinthe marina. Therewas other evidence
that Plaintiffshad never operated amarinauntil they obtained thisleasefrom Roane County, and that
Plaintiff Ron Billbury simply set the monthly rent at $81.50 based on his opinion of therental value
of the marina space. When aTrial Court has seen and heard witnesses, especially whereissues of
credibility and weight of oral testimony are involved, considerable deference must be accorded to
theTrial Court’ sfactual findings. Sealsv. England/Corsair Upholstery Mfg. Co., Inc., 984 S.W.2d
912,915 (Tenn. 1999). The Trial Court found the rentsto be reasonable, and the evidence does not
preponderate against this finding.

TheTria Court ordered Defendantsto pay rent for their mooring spacesfrom October
22,1996, when Plaintiffs entered into their lease with Roane County. Ddendantsarguethat, if any
rent isdue, such rent cannot be assessed for mooring fees prior to February 5, 1997, when Plaintiffs
obtained the required permit from TV A to operatethe marina. We agree. The property transferred
from TV A to Roane County could not be used without TVA permits goproving the specific uses.
Nor could that same property, when leased to Plaintiffs, beused by Plaintiffs without TVA pamits
certifying that those specific uses met the standards set forth in “ Approval of Construction in the
TennesseeRiver System and Regulationsof Structures.” Therefore, Plaintiffshad noright to operate
the marina, or to collect rents, until the TVA permit was issued to them. Accordingly, we modify
the Judgment of the Trial Court to award rents to Plaintiffs from Sam Browder, Rhea Browder and
J. T. Day, beginning on February 5, 1997, until the date each of those Defendants removed his
boathouse from Plaintiffs’ marina.

Conclusion

The Judgment of the Trial Court is affirmed, as modified, and the caseis remanded
to the Trial Court for further proceedings to determine the amount of rent due Plaintiffs from
Defendants, and for such further proceedings as may be required, if any, condstent with this
Opinion. Costs on appeal are taxed 50% to the Plaintiffs (R & D Marina, Inc., et a.), and 50% to
the Defendants (Sam Browder, Rhea Browder and J. T. Day) and their sureties.

D. MICHAEL SWINEY, JUDGE



