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OPINION
This appeal involves aclaim for Tenn.R.Civ.P. 11 sanctions. Defendant, Union Planters

Bank (Bank), appealsthe trial court’s order denying its motion for sanctions against plaintiff’s
lawyers, Tim Edwards, and Glassman, Jeter, Edwards and Wade, P.C. (Attorneys).



Thissuit, which brought about Bank’ s motion for sanctions, was dismissed by thetrial court
on summary judgment. This Court affirmed the trial court, and the Supreme Court denied John
Burton Tigrett’ s application for permission to appeal. See Tigrett v. Union Planters Nat'| Bank,
973 S.W.2d 208 (Tenn. Ct. App. 1997). Sinceour decision on the motions of sanctionsisdependent
upon the factsand law as established in our prior Opinion, we attach the prior Opinion hereto asan
addendum, and it isincorporated herein by reference. Asthis Court noted, “The crux of Tigrett's
complaintisthat Union Planters, by virtueof itsfal se and fraudul ent misrepresentationsto thecourt,
procured the order authorizing the sale of the GOI stock.” Id. at 211.

Bank asserts that Tigrett’s complaint is frivolous and has absolutely no basis in the law.
Bank argues that it was merely a stake holder and was seeking instructions as to whether the stock
should be disposed of pursuant to the tender offer as demanded by the city and county. Bank also
arguesthat the representations made to thecourt weretrueand that it merely furnished the court with
information it had acquired concerning the saleability of the stock and its value.

Ontheother hand, Attorneysassert that therewasproof that the stock wasreadily marketable
and that Bank’ sassertionsto the contrary were potentially misleading and only madefor the purpose
of inducing the court to order the disposition of the stock pursuant to the tender offer. Attorneys
argue that they were asserting alegal theory that was a*“nonfrivolous argument for the extension,
modification, or reversal of existing law or the establishment of new law. ...” Tenn.R.Civ.P. 11.02
(2). They aso contend that a cause of action should exist against a party who grossly and
intentionally misrepresents facts to a trial court or an appellate court and that they made this
argument with the intention of establishing new law in Tennessee.

Thetria court denied Bank’ s motion for sanctions, and Bank has appealed. The only issue
for review iswhether the trial court erred in denying the motion for sanctions.

Tenn.R.Civ.P. 11 requiresall pleadings of aparty represented by an attorney to be signed by
at least one attorney of record in that attorney’ sindividual name. Rule 11.02 provides, as pertinent
to our inquiry:

11.02 Representations to Court. - By presenting to the court
(whether by signing, filing, submitting, or later advocating) a
pleading, written motion, or other paper, anattorney or unrepresented
party is certifying that to the best of the person’s knowledge,
information, and belief, formed after an inquiry reasonableunder the
circumstances, —

(1) it is not being presented for any improper purpose, such as to
harass or to cause unnecessary delay or needlessincreasein the cost
of litigation;

(2) the claims, defenses, and other legal contentions therein are
warranted by existing law or by a nonfrivolous argument for the
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extension, modification, or reversal of existing law or the
establishment of new law;

(3) the alegations and other factual contentions have evidentiary
support or, if specifically soidentified, arelikely to have evidentiary
support after a reasonable opportunity for further investigation or
discovery. ...

Tenn.R.Civ.P. 11.03 dates in pertinent part:

11.03 Sanctions If, after notice and a reasonable opportunity to
respond, the court determines that subdivision 11.02 has been
violated, the court may, subject to the conditions stated below,
Impose an appropriate sanction upon the attorneys, law firms, or
partiesthat have violated subdivision 11.02 or are responsiblefor the
violation.

(1) How Initiated.

(a) By Motion. A motion for sanctions under
thisrule shall be made separately from other motions
or requests and shall describe the specific conduct
allegedtoviolatesubdivision 11.02. It shall be served
as provided in Rule 5, but shall not be filed with or
presented to the court unless, within 21 days after
service of the motion (or such other period as the
court may prescribe), the challenged paper, claim,
defense, contention, allegation, or denial is not
withdrawn or appropriately corrected. |f warranted,
the court may award to the party prevailing on the
motion the reasonable expenses and attorney’s fees
incurred in presenting or opposing the motion.
Absent exceptional circumstances, alaw firmshall be
held jointly responsible for violations committed by
its partners, associates, and employees.

* * *

(2) Nature of Sanction; Limitations. A sanctionimposedfor violation
of thisrule shall be limited to what is sufficient to deter repetition of
such conduct or comparable conduct by others similarly situated.
Subject to the limitations in subparagraphs (a) and (b), the sanction
may consist of, or include, directives of nonmonetary nature, an order
to pay a penalty into court, or, if imposed on motion and warranted
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for effective deterrence, an order directing payment to the movant of
some or al of the reasonable attorneys fees and other expenses
incurred as adirect result of the violation.

* * *

(3) Order. When impaosing sanctions, the court shall describe the
conduct determined to constitute aviolation of thisrule and explain
the basis for the sanction imposed.

Rule 11 has been part of the Federal Rulesof Civil Proceduresince 1938, whileTennessee' s
version of Rule 11 becamelaw in 1971. Tennessee's Rule 11 wasnot amended to conform to its
federal counterpart until 1987. Con-Tech, Inc. v. Sparks, 798 SW.2d 250, 252 (Tenn. Ct. App.
1990). Andrewsv. Bible, 812 S\W.2d 284 (Tenn. 1991), appearsto be the only Tennessee Supreme
Court case dealing with Rule 11 sanctions. Because of the lack of Tennessee authorities on the
subject, the Court looked to federal authorities for guidance. The Court said:

The certification which resultsfrom the attorney’ s signature
on a motion, pleading, or other document is directed at the three
substantive prongsof Rule 11: itsfactud basis, itslegal basis, and its
legitimate purpose. Schwarzer, “ Sanctions Under the New Federal
Rule 11 — A Closer Look,” 104 F.R.D. 181, 186 (1985). See also,
Note, “the Intended Application Of Federa Rule of Civil Procedure
11: An End To The Empty Head, Pure Heart Defense” 41
Vand.L.Rev. 343, 361-62 (1988). A signature signifiesto the Court
that the signer has read the pleading, motion, or other paper, has
conducted a reasonable inquiry into the facts and the law, and is
satisfied that the document is well-grounded in both, and is acting
without any improper motive. Business Guides v. Chromatic
CommunicationsEnt., U.S. , 111 S.Ct. 922, 929, 112
L.Ed.2d 1140 (1991); Cooter & Gell v. Hart Marx Corp., 496 U.S.

, 110 S.Ct. 2447, 2454, 110 L .Ed.2d 359 (1990). “The essence
of Rule 11 isthat signing is no longer a meaningless act; it denotes
merit. A signature sends a message to the [trial judge] that this
document is to be taken seriously.” Business Guides, 111 S.Ct. at
930. The purpose of Rule 11 as a whole is to bring home to the
individual signer his personal, nondelegable responsibility. “The
message thereby conveyel to the attorney, is that thisis not a team
effort but in the last analysis, yoursalone, precisely the point of Rule
11.” Pavelic & LeFlorev. Marvel Entertainment Group,493 U.S.
120, 110 S.Ct. 456, 460, 107 L.Ed.2d 438 (1989).

* * *



The test to be applied in deciding whether an attorney’s
conduct is sanctionable, is one of objective reasonableness under all
the circumstances, Business Guides, 111 S.Ct. at 933, and the
reasonablenessof theattorney’ sbelief must beassessedinlight of the
circumstances existing at the time the document in question was
signed. 104 F.R.D. at 189. The Advisory Committee notes to the
federal version of Rule 11 statethat “[t]he Courtis expected to avad
using thewisdom of hindsight and should test the signer’ sconduct by
inquiring what was reasonable to believe at the time [of signing].”
Cruzv. Savage, 896 F.2d 626, 631 (1st Cir. 1990).

812 SW.2d at 287-288 (emphasisin original).

Bible was decided before Rule 11 of the Federal Rules of Civil Procedure was amended in
1993. Tennessee amended its version of Rule 11 in 1995 to track the federal rule as amended in
1993. The rules now are identical and provide, among other things, a “safe harbor” protection
period, the nonmandatory requirement for sanctions, and the requirement that if the sanctions are
imposed, the conduct requiring sanctions must be described. Asto the extension, modification, or
reversal of existing law, the rule now requires that the signing individual certify that the document
is warranted by a “nonfrivolous’ argument, rather than the “good faith” argument of the pre-
amendment rule. The 1993 Advisory Committee Notes provide some guidance as to the meaning
of “nonfrivolous’:

This establishes an objective standard, intended to eliminate any
“empty-head pure-heart” justification for patently frivolous
arguments. However, theextent towhich alitigant hasresearched the
issues and found some support for its theories even in minority
opinions, in law review articles, or through consultation with other
attorneysshould certainly betaken into account determining whether
paragraph (2) has been violated.

Appellatecourtsreview Rule 11 under the “abuse of discretion” and “ deferential” standard.
Krug v. Krug, 838 S\W.2d 197, 205 (Tenn. Ct. App. 1992); Cooter and Gell v. Hartmarx Corp.,
496 U.S. 384, 405 110 S.Ct. 2447, 2460-61, 110 L.Ed.2d 359 (1990); Ridder v. Springfield, 109
F.3d 288, 293 (6th Cir. 1997). Thetest for imposition of Rule 11 sanctions remains “whether the
individual’ s conduct was reasonable under the circumstances.” See Union PlantersBank v. L& J
Development Co., Inc., 115 F.3d 378, 384 (6th Cir. 1997).

AsnotedinthisCourt’ sOpinion attached asan addendum hereto, intheunderlying litigation
Tigrett filed an amended and supplemental counter-claim against the bank alleging that the bank
“had afiduciary duty to give the partiesto the agreement true and accurate information regarding
the available market and the potential sales price of the GOI stock, and that Union Planters made a
false representation concerning difficulty in obtaining quotes on the stock.” It isalso averred that
Bank madefal serepresentationstothe court that the stock was not sal eabl e, that there was no market
for the stock, and that the tender offer should be accepted.
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Thereis no dispute that the underlying chancery court action was dismissed with prejudice
by consent except for the counter-daim, which was digmissed without prejudice to the refiling of
same. The complaint in the instant case was filed less than a month after the dismissal of the
underlying action. It appears that the attorneys are asserting that since they had the unquestioned
right in the underlying action to present their claims against the bank, the consent dismissal without
prejudice to refiling the suit allowed them to litigate the same issues in the independent action
seasonably filed. Whilethisisanovel and somewhat tenuoustheory and wasimplicitly rejected by
this Court on appeal, we feel that it falls short of being frivolous. Under these circumstances, we
cannot say that the trial court abused its discretion in refusing to award sanctions in this case.

Accordingly, theorder of thetrial courtisaffirmed, and the caseisremanded to thetrial court
for such further proceedings as may be necessary. Costs of the appeal are assessed against the
appellant, Union Planters National Bank.

W. FRANK CRAWFORD, PRESIDING JUDGE, W.S.

973 SW.2d 208, Tigrett v. Union Planters Nat. Bank, (Tenn.App. 1997)
*208 973 S.W.2d 208

John Burton TIGRETT, Plaintiff-Appellant,
V.
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UNION PLANTERS NATIONAL BANK, Defendant-Appellee.

Court of Appeals of Tennessee,
Western Section, at Jackson
Oct. 31, 1997.
Application for Permission to Appeal
Denied by Supreme Court

May 26, 1998.

Developer's shareholder filed action against bank, asserting that bank used false and fraudul ent
misrepresentations to procure order from chancery court for sale of shareholder's stock hdd in
escrow by bank to fund developmentproject. The Circuit Court, Shelby County, Robert L. Childers,
J., dismissed. Appeal wastaken. The Court of Appeals, Crawford, P.J., W.S., held that action was
improper collateral attack of chancery court's underlying order for stock sale after it had become
final.

Affirmed and remanded.

1. JUDGMENT k509
228 ----
228X1 Collateral Attack
228X1(B) Grounds
228k508  Misconduct of Party or Counsel
228k509 In general.
Tenn.App. 1997.

Shareholder's action against bank, asserting that bank used fal se and fraudul ent misrepresentations
to procure order from chancery court for sale of shareholder's stock held in escrow by bank, was
improper collateral attack of chancery court's underlying order for stock sale after it had become
final; shareholder merely made allegations of intrinsic fraud which could have been litigated in
underlying chancery action and any subsequent appeal.

2. JUDGMENT k403
228 ----
228X Equitable Relief
228X (A) Nature of Remedy and Grounds
228k403  Nature and scope of remedy in general.
Tenn.App. 1997.
Generally, apaty may file an indgoendent action to set aside ajudgment only under unusual and
exceptional circumstances and then only where no other remedy is available or adequate.

Richard Glassman, James F. Horner, Glassman, Jeter, Edwards & Wade, Memphis, for
plaintiff-appellant.

Mark Vorder-Bruegge, Jr., Wyatt, Tarrant & Combs, Memphis, for defendant-appellee.
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CRAWFORD, Presiding Judge, Western Section.

Plaintiff, John Burton Tigrett, appealsfrom thetrial court'sorder dismissing plaintiff's complaint
against defendant, Union Planters National Bank.

This case is another of the disputes spawned by the financial problems that plagued the
construction of the Pyramid Arenain downtown Memphis. Thedisputein thiscase arisesout of an
escrow account established as a requirement of the management contract between the developer
Pyramid Management Authority, Inc. (PMA) and theCity of Memphisand Shelby County which
required PMA to fund an escrow account with nat less than three million dollarsin assets. Tigrett,
a shareholder in PMA, arranged to fund a portion of the escrow account with 375,000 shares of
General Oriental *209 Investment (GOI) stock. (FN1) Tigrett claimsheis
the constructive and beneficial owner of the GOI stock and asserts that because of thisfact heisa
third party beneficiary to the escrow agreement.

The escrow agreement dated July 14, 1989, names Union Planters asthe escrow agent. The parties
to the management contract for the Pyramid are the devel oper, PMA, and the city and county. The
escrow agreement provides that the escrow agent as part of its duties was to make cetain
investigations or inquiriesinto the value and marketability of the GOI stock from timetotime. The
agreement also provides that at the expiration of its term, the escrowed property, if not otherwise
disposed of pursuant to the terms of the agreement, would be returned to PMA.

On September 7, 1990, the escrow agreement was amended to provide for a stated value of the
stock and a substitution of the escrowed stock with property having a more readily ascertainable
value. The amendment states:

(2) Except as provided in paragraph (3), below, for purposes of establishing the market value of
the shares of General Oriental Investments Limited ("GOI") currently held in escrow as required
by Section (1)(c) of the Escrow Agreement, Lessee [City of Memphis and County of Shelby],
having been provided with audited financid statementsof GOI, has determined that the GOI shares

have, and hereby instructs and authorizes the Escrow Agent [Union Planters] to use, a value of
U.S. $7.85 per sharefor the period commencing with this date through adate which isthe earlier of
() January 2, 1991, or (ii) the date on which The Great American Pyramid Joint Venture, of which
Manager [PMA] isajoint venture partner, securesits project financing of $55,000,000, or more, and
receives itsfirst draw from the proceeds therefrom (the "Fixed Valuation Period").

* *x %

(5) Manager further covenants and agreesthat on or before the termination of the Fixed Valuation
Period, it will replace theshares of GOI, aurrently held as part of the Existing Collateral, with cash,
letter of credit or marketable securitieslisted ontheNew Y ork Stock Exchange; the American Stock
Exchange; or listed on NASDAQ and for which the parties mutually agree are publicly quoted and
traded on a sufficiently frequent basis so asto allow a market value to be routinely obtained.
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By subsequent amendment, on January 10, 1991, the value of the stock was set at $10 per share,
and the date in the fixed valuation period was changed to April 1, 1991. This amendment also
provided for the relinquishment of 75,000 shares, reducing theescrowed number of GOI sharesto
300,000.

On May 2, 1991, Union Planters filed acomplaint of interpleader and for declaratory relief in the
Shelby County Chancery Court tendering theGOI stock to the chancery court. Thecomplaint names
as defendants the city, the county, PMA, the president of PMA, Jovest Foundaion, and Tigrett.
Union Planters's complaint set out the details of the escrow agreement and the amendments to the
escrow agreement setting out the stated value for the GOI stock. The complaint averred that
pursuant to the amendment to the agreement, GOl stock was to be replaced with marketable
securitiesby April 1, 1991, but that PMA had failed to comply with thisrequirement. Thecomplaint
further averred that Union Planters had been instructed by the city and county tosell the GOI stock,
that PMA agreed that this should be done for the highest price possible, but that Tigrett demanded
that Union Planters not sell the stock.

Therecord isnot clear asto what responsive pleadings werefiled to the complaint, but it appears
that nothing was done concerning the petition until thefall of 1994 when Union Planterswasnotified
of atender offer for all of the outstanding sharesof GOI stock. When Union Planters|earned of the
tender offer, it filed a motion with the chancery court for instructions on whether the stock should
be sold pursuant to thetender *210 offer. Union Planters requested an expedited hearing because
of the pending expiration of the tender offer. The motion aversthat "GOl isaclosely held foreign
corporation whose stock is quoted in British pounds. It has been traded on the Vancouver stock
exchange and in London but rarely trades.” The motion merely requested instructions as to what
the escrow agent should do in the face of the tender offer. The chancery court held a hearing at
which Tigrett introduced proof that if the sale of the stock were made he would have an
approximately $800,000 tax loss, and his objection to the sale of the stock was based upon his
assertion that therewasno triggering event inthe escrow agreement that would authorize such asale.
The chancellor found that the terms of the agreement as amended required that "marketable
securities" be placed in escrow in place of the GOI stock by April 1, 1991, and that this had not been
done. The chancellor also noted that Tigrett had the opportunity, if he so desired, to make the
replacement prior to any sale of the stock pursuart to the tender offer. Union Planters, through its
attorneys, advised the court that it had been unable to find aready market for the stock and that the
escrow agreement had been amended to se a price of $10.00 per share for the stock because of the
lack of aready marke. The chancellor found that the sdeability of the GOl stock was somewhat
guestionableand that the tender offer should be accepted. Union Planters, asthe escrow agent, was
authorized and directed by the court to sell the stock pursuant to the tender offer. Tigrett sought a
Rule 10 extraordinary appeal and a stay of the trial court's order, but the Court of Appeals denied
the extraordinary appeal and the stay. Subsequently, the Supreme Court did likewise.

In this underlying litigation, although it isnot entirely clea, it appears that the City of Memphis
and Shelby County filed cross complaints against PMA, Shlenker, Tigrett, Jovest Foundation and
Union Planters, and in turn Tigrett filed a counter complaint against the city and the county.
Subsequently, in June, 1995, Tigrett was granted leave by the court to file an amended and
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supplemental counter complaint against Union Plarters. Thecounter complaint allegesin substance
that Union Planters had a fiduciary duty to give the parties to the agreement true and accurate
information regarding the available market and the potential salesprice of the GOI stock, and that
Union Planters made a fal se representation concerning difficulty in obtaining quotes on the stock.
The complaint further avers that counsel for Union Planters made fal se representations to thetrial
court and later to the Court of Appeals at the time of the application for extraordinary appea and
stay. The alleged misrepresentations were that the stock was not saleable, there was no market for
the stock, and that therefore the tender offer needed to be accepted as in the best interest of the
parties. The complaint avers that because of the misrepresentations on the part of Union Planters,
the trial court authorized and directed the sale of the stock pursuant to the tender offer. On March
22, 1996, the underlying action was dismissed with prejudiceby consent order of dismissal asto all
mattersexcept the counter complaint of Tigrett against Union Planterswhich was dismissed without
prejudice to the refiling of same.

On April 16, 1996, the complaint in the instant case was filed. The complaint sets out the
background information concerning the escrow agreement, Union Planters appointment, and avers
that Union Planters as part of its duties made investigations or inquiries into the value and
marketability of the shares of gock and continued periodically to securethisinformation until about
December, 1990. Thecomplaint further aversthat Union Planterslearned that therewasan avalable
market for the stock and that it could be sold by Shearson Lehman Brothersfor U.S. currency. The
complaint also aversthat information was received from William Woods, a stockbroker in London,
concerning the value and trade ability of the stock. The complaint alleges that Union Planters had
afiduciary duty to give true and accurate information regarding the available market and potential
sales price of the stock to the respective partiesto the agreement and that it breached its duty. The
complaint further allegesthat in April of 1991, Union Planters represented tha it had difficulty in
obtaining bid quotes for the stock, and it was doubtful *211 that they could sell the stock to cure
adeficiency inthe amount required by the escrow agreement. The complaint further allegesthat in
May of 1991, Union Planters filed a complant requesting adjudication as to the rights and
obligations of the parties to the escrow agreement as to the 300,000 shares of GOI stock. Then,in
thefall of 1994, after Union Planterswas notified of atender offe, it filed amotion for instructions
asto the sale of the stock pursuant to thetender offer. The complaint aversthat the city, the county,
and PMA relied upon the defendant's information and joined in the motion to sell the stock. The
complaint further allegesthat after thetrial court ordered that the stock be sold pursuant to thetender
offer, an application was made with the Court of Appealsfor an extraordinary appeal and for astay
of thetrial court's order. The appeal and stay were denied by the Court of Appeals and ultimately
by the Supreme Court. The complaint aversthat inthetrial court and in the appellatecourt, Union
Planters made willful misrepresentations to the courts that there was no market for the stock, that
it was not saleable, that Union Planters attempted for a period of years unsuccessfully to locate a
market for the stock, and that because of these misrepresentations the court ordered that the stock
be sold pursuant to thetender offer, resulting in damages to Tigrett. Union Planters responded to
the complaint with amotion to dismissfor failureto state aclaim upon which relief can be granted.
In support of the motion, Union Planters relied upon parts of the record in the underlying action.
The court's order granting the motion and dismissing the action specificaly relies upon this
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extraneous material. Accordingy, Union Planters's motion will be treated and disposed of as one
for summary judgment. Tenn.R.Civ.P. 12.02.

The only issue on appeal iswhether the trial court erred in granting summary judgment.

A trial court should grant amotion for summary judgment only if the movant demonstrates that
there are no genuine issues of materid fact and that the moving party is entitied to judgment as a
matter of law. Tenn.R.Civ.P. 56.03; Byrd v. Hall, 847 SW.2d 208, 210 (Tenn.1993); Dunnv.
Hackett, 833 SW.2d 78, 80 (Tenn.App.1992). The party moving for summary judgment bears the
burden of demonstrating that no genuine issue of material fact exists. Byrd, 847 SW.2d at 210.
When a motion for summary judgment is made, the court must condgder the motion in the same
manner as amotion for directed verdict made at the close of the plaintiff's proof; that is, "the court
must take the strongest legitimate view of the evidence in favor of the nonmoving party, allow all
reasonableinferencesin favor of that party, and discard all countervailing evidence." 1d. at 210-11.

In Byrd, the Tennessee Supreme Court stated:

Onceitisshown by themoving party that thereisno genuineissue of material fact, the nonmoving
party must then demonstrate, by affidavitsor discovery materials, that thereisagenuine, material
fact dispute to warrant atrial. [citations omitted)].

Inthisregard, Rue56.05 providesthat the nonmoving party cannot simply rely upon hispleadings
but must set forth specific facts showing that there is a genuine issue of maerial fact for trial.

Id. at 211. (emphasisinoriginal). Where a genuine dispute exists asto any material fact or asto
the conclusions to be drawn from those facts, a court must deny amotion for summary judgment.
Byrd, 847 SW.2d at 211 (citing Dunn, 833 S\W.2d at 80). The crux of Tigrett'scomplaint isthat
Union Planters, by virtue of its false and fraudulent misrepresentations to the court, procured the
order authorizing the sale of the GOI stock.

[1] Union Planters asserts several reasonsto justify thetrial court's dismissal of Tigrett's action,
including that he cannot now collaterally attack the trial court's order authorizing and directing the
sale of the stock. Tigrett asserts, however, that because he filed a counterclaim in the underlying
action which was dismissed without prejudiceto refile, there was nolitigation of the issues and thus
they can now belitigated. We must respectfully disagree. Tigrett apparently losessight of the fact
that the alleged cause of hismisery isthetrial court'sorder authorizing and directing Union Planters
to *212 sell the stock. The bank'sinterpleader action sought instruction and authority which was
granted in the order. Although Tigrett later filed a counterclaim in the underlying action seeking
monetary relief, that relief could only be obtained if theorder complained about was determined to
beerroneousbecause of fraud or whatever reason. Upon dismissd of the counterdaim, crossclaims,
and the principal complaint in the underlying action with prejudice, the order of the trial court
authorizing and directing the sale of the stock became afinal order.

We must bear in mind that Union Planters, in selling the stock, acted in compliance with the order
of the chancery court directing the bank to make thesale. Clearly, Union Planterswas judified in
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so acting. Thisjustification is best expressed by a maxim applicableto the chancery court and its
orders:

5. ... (He who does anything by command of the Judge will not be deemed to have acted from an
improper motive, becauseit was necessary for himto obey). Thisrule protectsaclerk who paysout
money, or does any other act, by order of the Court. It protects the sheriff in the proper execution
of the orders, decrees and process of the Court; and protects receivers, special commissioners and
others, who do any act in pursuance of an order or decreeof aCourt. The party dissatisfied with any
such order or decree must take the proper steps to have it suspended, corrected or reversed.

s 37(5) Gibsons Suitsin Chancery (Inman, 6th ed.)

Tigrett asserts that the chancery court order was obtained by virtue of the fraud and
misrepresentation of Union Planters. These matters could have been litigated in the underlying
chancery action and any subsequent appeal. In order for Tigrett to prevail, it is essential to prove
that the chancery court order was erroneously entered and thus theinstant action is a collateral
attack on the chancery court order.

[2] Generally, aparty may file an independent action to set aside ajudgment only under unusual
and exceptional circumstances and then only where no other remedy is available or adequate.
Jerkins v. McKinney, 533 SW.2d 275, 281 (Tenn.1976). In Schorr v. Schorr, C.A. No.
02A01-9409-CH-00217, 1996 WL 148613 (Tenn.App.W.S. Mar. 29, 1996), this Court said:

In an independent action to set aside a judgment on thebasis of fraud, the complaining party
must prove extrinsic, asopposed to intrinsic, fraud. New York Lifelns. Co. v. Nashville Trust Co.,
200 Tenn. 513, 517-21, 292 SW.2d 749, 751-53 (1956); Medlock v. Ferrari, 602 SW.2d 241,
245-46 (Tenn.App.1979); Noll v. ChattanoogaCo., 38 S.\W. 287, 290-91 (Tenn.Ch.App.1896), aff'd.
orally Oct. 28, 1986. The distinction between intrinsic and extrinsic fraud existed at common law,

id., and is maintained today both undertherulesof civil procedureandincaselaw. Tenn.R.Civ.P.
60.02 (Michie1995); Stacksv. Saunders, 812 S\W.2d 587,592 (Tenn.App.1990); Brownv. Ranes,
611 S.W.2d 594, 597 (Tenn.App.1980).

Prior to the adoption of the Tennessee Rules of Civil Procedure, a party seeking to set aside a
judgment on the basis of intrinsic fraud was required to prove the fraud either at trial, in amotion
for anew trial, or on appeal. Noll, 38 S\W. at 290-91. Upon completion of the appellate process,
aparty could no longer seek to set aside ajudgment on the basis of intrinsic fraud:

Thetrial ishisopportunity for making thetruth appear. If, unfortunately, hefails, being overborne
by perjured testimony, and if he likewise fails to show the injustice that has been done him on
motion for anew trial, and the judgment is affirmed on appeal, he is without remedy.

Id. at 291. Thisrationaleisconsistent with fundamental principlesof jurisprudence, which state:

"Material facts or questions which were in issue in a former action and were there admitted or
judicially determined, are conclusively settled by a judgment rendered therein, and such facts or
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guestions becomeresjudicataand may not again belitigated in asubsequent action brought between
the same partiesor *213. their privies." Medlock, 602 SW.2d at 246.

Tigrett's dlegations in this case are allegations of intrinsic fraud and cannot be the basis for a
collateral attack of the chancery court's order.

Although not absol utely necessary to adecisioninthis case, some comment on Tigrett'sstatements
in his brief might be enlightening. Tigrett apparently took the position in the trial court, and takes
the position in this appeal, that the writer of this opinion, in considering Tigrett's application for
extraordinary appeal and a stay of the chancery court's order, recognized that Tigrett could havean
action for damagesif the chancery court order was erroneously entered. Tigrett misconstrued what
was said. It should be noted that at the time Tigrett, through his counsel, was attempting to obtain
astay of the trial oourt's order directing the sale of the stock, the position of Tigrett was that the
stock should not be sold, and that there was no breach of the escrow agreement justifying thesale
as called for by the city, the county, and PMA. Tigrett's counsel was quite adamant that the stock
simply should not be sold. The court'scomment wasin that context and wasto the effect that if the
city and county improperly declared a default and Tigrett suffered damages by virtue thereof, the
chancery court in that action could award damages for the improper "foreclosure." This is
analogousto the erroneous granting of aninjunction which occasions damagesto the enjoined party.
Therewasnoindication & the time of the mentioned proceeding that Tigrett was complai ning about
the actions of Union Planters.

For the reasons stated, the order of the trial court is affirmed, and this case is remanded for such
further proceedings as may be necessary. Costs of gppeal are assessed against appdlant.

FARMER and LILLARD, JJ., concur.
FN1. The Share Certificates are in the name of Jovest Foundation and were duly assigned to Union

Planters by instrument signed by
an authorized signatory.
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