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OPINION

The parties were married in June 1976. At the time of the marriage, Wife had recently completed
college and Husband was still in college.! During the marriage, Husband worked at variousjobsin
the religious publication industry. Wife did not work except for a brief period shortly after the
marriage and another brief period when Husband returned to schod for hisMasters. Wife remained
at home to care for the parties three children? During the course of the marriage, the family
relocated several times dueto Husband'sjob. At the time of the divorce, the family was residing
in Williamson County, Tennessee.

lHusband has a BA injournalism. Wife has aBA in religious education.

2 . . . . . .
At the time of the parties’ divorce, only one of the parties’ children (Trevor, age 9) was a minor.



Wifefiled for divorce on February 25, 1998, alleging irreconcilable differences as grounds
for divorce. Husband answered and counter-claimed for divorce, allegingirreconcilabledifferences
and inappropriate marital conduct. Wife dismissed her complaint and filed an answer to Husband’ s
counter-claim. Wife later filed an amended answer and counter-claim alleging irreconcilable
differences, inappropriate marital conduct, and adultery as groundsfor divorce. At trial the parties
reached an agreement by which Wife was granted a divorce on the ground of Husband’ s stipul ated
inappropriate marital conduct without evidence of the conduct required.

Both parties proffered evidence at trial regarding Husband' s earning capecity, the paties
standard of living, and the relative assets and expenses of the parties. Based on this evidence, the
court below found that Husband' s earning capacity was slightly more than two hundred and eighty-
five thousand dollars per year. This amount included Husband's base salary of two hundred
thousand dollars with the remainder earned as bonus and royalty income.® Testimony was also
offered about Husband’ sstock optionsreceived from 1992 through 1997. The optionswere offered
asincentivewhich guaranteed Husband afixed priceif he wished to purchasecompany stock. The
options had to be exercised by a certain date or they expired. At the time of the divorce, part of
Husband’ s stock options were vested and part were unvested.

Wife claimed that her monthly expenses to care for herself and the minor child was eight
thousand nine hundred and fifty dollars. Thisfigureincluded the mortgage payment and upkeep on
the parties’ marital residence. Wife aso requested alimony of thirty-five hundred dollars ($3,500)
per month and child support of thirty-three hundred dollars ($3,300) per month. In addition, Wife
requested that Husband berequiredto pay for theminor child’ sprivate school tuition of six thousand
dollars ($6,000) per year.

Wife was awarded assets worth three hundred eighty-six thousand three hundred and four
dollars and thirty six cents ($386,304.36) including the marital residence.* Husband was awarded
assetsvalued at the exact same amount. However, in making adivision of marital assets, the court
found that Husband's stock options and royalty contract rights were not marital property.®> In
addition, the court awarded Wife alimony in futuro of two thousand dollars ($2,000) per morth until
Wiferemarried or Husband reached the age of sixty-five. If Wife had not remarried when Husband
reached sixty-five, the alimony in futuro would be reduced to one thousand dollars ($1,000) per
month. The court awarded Wife rehabilitative alimony of two thousand dollars ($2,000) per month
for six months, followed by onethousand dollars ($1,000) per month for thirty-six months. Husband
was ordered to provide life insurance coverage in the amount of one hundred thousand dollars for

3Husband received royalty payments for hiscontributions to several books. Inaddition, Husband’s company
periodically provided him with stock options.

4 . . . . .
In making this award, thecourt reduced the vd uation of the residence by seven percent as the costs of selling.
On appeal, Husband argues that thisreduction wasnot justified dueto Wife’ s stated intention to remain in the residence.

5The court did consider the royalty contract rights as part of Husband’ s income.
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the benefit of Wifefor solong as he was required to pay alimony or until he reached age sixty-five.
Husband was not required to provide Wife with health insurance.

The court awarded two thousand and ninety-six dollars ($2,096) per month to Wife aschild
support, along with health insurance and medical expense coverage for the minor child. Husband
was required to deposit an additional three hundred and fifty dollars per month in an educational
fund for the minor child’s future coll ege expenses. The court did not order Husband to pay for the
minor child’spri mary school educati ontui tion. In making the childsupport award, which fell below
statutory guideline amount based on Husband’ sincome, the court noted that Husband was providing
over two thousand dollars per month in expenses for thecollege education of the parties two adult
children. Wifewas awarded an additional $11,923.50for attorney’ sfeesand discretionary and court
costs. Wife appeals.

On appeal, Wife assatsthat thetrial court erred in excluding Husband’ sroyalty rights and
stock optionsfrom the parties marital property. Wife also assertsthat thetrial courterredinfailing
to award agreater amount of alimony and child support. In addition, Wife requests attorney’ s fees
incurred on appeal. Husband asserts two additional issues on appeal: the award of attorney’ s fees
to Wife and the divig on of marita property.

ANALYSIS

Our review of this case is pursuant to Rule 13(d) of the Tennessee Rules of Appellate
Procedure, which providesfor ade novo review upon therecord of thetrial court'sfindings of fact,
accompanied by a presumption of correctness, unless the evidence preponderates otherwise.

A. Alimony & Lifelnsurance

The court below awarded Wife both rehabilitative alimony and alimony in futuro, including
an award of life insurance benefitting Wife. Wife asserts that the trial court erred inreducing the
amount of her alimony in futuro once Husband reaches age sixty-five. In addition, Wife asserts that
thetrial court erred inautomatically terminating Husband’ s duty to provide life insurance coverage
for the benefit of Wife when Husband reached age sixty-five.

The trial court has broad discretion concerning the amount, type, and duration of spousal
support based on the particular fads involved. The exercise of such power will not be interfered
with absent a showing of abuse. Wattersv. Watters, 959 S\W.2d 585, at 593 (Tenn. Ct. App. 1997)
citing Aaron v. Aaron, 909 S.W.2d 408, 410 (Tenn.1995); Luna v. Lung 718 SW.2d 673, 675
(Tenn. Ct. App. 1986). Accordingly, this Court is not inclined to alter a trial court's award of
alimony unlessit isnot supported by the evidence or iscontrary to the public policy embodied inthe
applicable statutes. Brown v. Brown, 913 SW.2d 163, 169 (Tenn. Ct. App.1994); Gilliam v.




Gilliam, 776 SW.2d 81, 86 (Tenn. Ct. App.1988); Ingramv. Ingram, 721 S\W.2d 262, 264 (Tenn.
Ct. App.1986).

Whilethe alimony analysisisfactually driven, the court also must balance severa statutory
factorsincluding thoseenumerated in § 36-5-101(d).° Brown at 169; Denton v. Denton, 902 SW.2d
930, 932 (Tenn. Ct. App.1995). The most significant factors are need and the ability to pay. Loyd
v. Loyd, 860 SW.2d 409 (Tenn. Ct. App.1993). In addition, the fault of aspousein precipitating a
divorce is a consideration when determining an alimony award. See Tenn. Code Ann. §
36-5-101(d)(1)(K); Gilliam, at 86.

6Tenn. Code Ann. 836-5-101(d) provides:

It isthe intent of the general assembly that a spouse who is economically disadvantaged, relative to the other
spouse, be rehabilitated whenever possible by the granting of anorder for payment of rehabilitaive, temporary support
and maintenance. Where thereissuch relative economic disadvantage and rehabilitation isnot feasible in consideration
of all relevant factors, including those set out in this subsection, then the court may grant an order for payment of
support and maintenance on a long-term basis or until the death or remarriage of the recipient except as otherwise
provided in subdivision (a)(3). Rehabilitative support and maintenance is a separate class of spousal support as
distinguished from aimony in solido and periodic alimony. In determining whether the granting of an order for
payment of support and maintenance to a party is appropriate, and in determining the nature, amount, length of term,
and manner of payment, the court shal consider all relevant factors, including:

(A) Therelative earning capacity, obligations, needs, and financial resources of each party,indudingincome
from pension, profit sharing or retirement plans and all other sources;

(B) The relative education and training of each party, the ability and opportunity of each party to secure such
education and training, and the necessity of a party to secure further education and training to improve such party's
earning capacity to areasonable level;

(C) The duration of the marriage;

(D) The age and mental condition of each party;

(E) The physical condition of each party, including, but not limited to, physical disability or incapacity dueto
a chronic debilitating disease;

(F) Theextenttowhichit would beundesirablefor aparty to seek employment outside the home because such
party will be custodian of a minor child of the marriage;

(G) The separate assets of each party, both real and personal, tangible and intangible

(H) The provisions made with regard to the marital property as defined in § 36-4-121;

(1) The standard of living of the partiesestablished during the marriage;

(J) The extent to which each party has made such tangible and intangible contributions to the marriage as
monetary and homemaker contributions, and tangible and intangiblecontributions by aparty to the education, training
or increased earning power of the other party;

(K) The relative fault of the partiesin caseswhere the court, in its discretion, deems it appropriate to do so;
and

(L) Such other factors, including the tax consequences to each party, as arenecessary to consider the equities
between the parties.

(2) An award of rehabilitative, temporary support and maintenance shall remain in the court's control for the
durationof such award, and may be increased, decreased, terminated, extended, or otherwise modified, upon a showing
of substantial and material change in circumstances. Rehabilitative support and maintenance shall terminateupon the
death of the recipient. Such sup port and maintenance shall also terminate upon the d eath of the payor unless otherwise
specifically stated. The recipient of the support and maintenance shall have the burden of proving that all reasonable
efforts at rehabilitation have been made and hav e been unsuccessful.



In the case at bar, the express findings of thetrial court supported by the record include the
following: Wifeisfinancially disadvantaged due to her long absence from the working world; even
with appropriatetraining, Wife could never enjoy the same standard of living as Husband; Husband
isat fault for the marriage break-up. Based on the facts above, the trial court found that Wife was
entitled to both rehabilitative alimony and alimony in futuro. Wife assertsthat both the mandatory
reduction of alimony infuturo and the termination of life insurance upon Husband’ s attaining the
age of sixty-five is an abuse of discretion. The supreme court has stated:

If an award of rehabilitativealimony isjustified by the parties' circumstances, atrial
court initially should award rehabilitative alimony only. Anaward of rehabilitative
alimony pursuant to Tenn. Code Ann. 8 36-5-101 must be predicated upon afinding
that the recipient can be economically rehabilitated. Once avarded, rehabilitative
alimony may be modified if the recipient’s prospects for economic rehabilitation
materially change. If rehabilitation is not feasible, thetrial court may then make an
award of alimony in futuro. Accordingly, a concurrent award of both types of
alimony isinconsistent. At thetime of the decree, atrial court must necessarily find
that the recipient of alimony either can be or cannot be rehabilitated although that
determination is subject to later modification. Allowing concurrent awards of
alimony in futuro and rehabilitative alimony would requireatrial court to engagein
an act of clairvoyance. Thetrial court would not only be required to anticipate the
duration necessary for rehabilitation but would also be required to anticipate the
future needs of a spouse who, it has been determined, can be rehabilitated.

Crabtree v. Crabtree, No. M1997-00262-SC-R11-CV, dip op. at 5, (Tenn. Apr. 24, 2000). We
therefore reverse the trial court’s award of rehabilitative alimony and modify alimony in futuro to
provide Wife with three thousand dollars ($3,000) per month until her death or remarriage. The
awardisfurther modified to provide that Husband shall keep lifeinsurance of one hundred thousand
dollars ($100,000) in effect for benefit of Wife so long as his alimony obligation continues.

B. Health Insurance

Onappeal, Wifea sorequeststhat Husband berequired to provideheathinsurance coverage
for Wife until the earlier of three years following the divorce or until Wife is eligible for health
insurance through her employment. While Wife apparently sought thisrelief in the lower court, the
court failed to address this issue.” On review, we find that Wife's request for health insurance
coverage iswell taken and should have been granted by the court below.

7Wife requested that Husband provide COBRA health insurance at his expense. The cost of thisinsuranceis
approximately one hundred and eighty dollarsper month.
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Pursuant to 836-5-101(f)(1) of the Tennessee Code, the court can order an obligor spouseto
provide healthinsurance coverageto the dependant spouse.?See Gillamv. Gillam, No. 01A01-9609-
CV-00414, 1997 WL 187313, at *2 (Tenn. Ct. App. April 18, 1997) Based ontherelative positions
of the parties, we hold that Wifeis entitled to the requested coverage. We note, however, that this
coverage is limited to no more than three years, and Husband' s obligation ceases earlier if Wife
becomes €eligible for insurance through her employment. Accordingy, the trial court’s failureto
order Husband to provide this coverage is hereby modified to include such coverage.

C. Child Support

Wifeassertsthat thelower court erredin deviating from the statutory child support guidelines
based on Husband’ s support of the parties’ adult children and Wife salimony award. Wife asksthat
Husband be required to pay the full amount authorized by the child support guidelines. Inaddition,
Wife requests that Husband pay for the minor child’s private school tuition. For the following
reasons, we agree.

Whilethetrial court’ sfindings of factsare entitled to apresumption of correctnesson appeal,
the lower court’s discretion is tempered by the child support guidelines. TENN. R. App. P. 13 (d);
Jones v. Jones, 930 SW.2d 541, 544 (Tenn. 1996). Statutory authority provides for a rebutteble
presumption that the percentage amount of child support provided in the guidelines is the correct
amount. However, "[the guidelines] are subject to deviation upward or downward when the
assumptions on which they are based do not pertain to a particular situation.” Nash v. Mulle 846
S.W.2d 803, 805 (Tenn.1993) In order to justify a downward deviation from this amount, thetrial
court must make written findings outlining the reasonsfor thisdeviation. These reasons must show
that the deviation is either in the best interest of the child; that the child support guidelines would
be unjust or inappropriate; or needed to maintain equity between theparties. Tenn. Code Ann. 836-
5-101(e)(1).° The Tennessee Supreme Court discussed when such deviations were acceptable in
Jones v. Jones:

8Tenn. Code Ann. 836-5-101(f)(1) provides:

The court may direct the acquisition or maintenance of health insurance covering each child of the marriage
and may order either party to pay all, or each party to pay apro rata share of, the health care costs not paid by insurance
proceeds. The court may al= direct aparty to pay the premiums for insurance insuring the health care costs of the
other party.

9Tenn. Code Ann. §36-5-101(e)(1) provides In making its determination concerning theamount of support
of any minor child or children of the parties, the court shall apply as a rebuttable presumption the child support
guidelinesas provided in this subsection. If the court finds that evidenceis sufficient to rebut thispresumption, the court
shall make awritten findingthat the application of thechild support guidelines would be unjust or inappropriate in that
particular case, in order to provide for the best interest of the child(ren) or the equity betw een the parties. Findings that
theapplication of theguidelinesw ould be unjust or inappropriate shall gate the amount of support that would have been
ordered under the child support guidelines and ajustification for the variance from the guidelines.
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“While § 36-5-101(e)(1) does authorize deviation in order to ensureequity between
the parties, and while downward deviation is clearly not prohibited, the trial court's
authority to do so must be considered in light of the provisions dealing with such
deviation--Rule1240-2-4-.04(2) and (4). Although not exclusive, those subsections
providefor downward deviationinthreeinstances: (1) where DHS hastaken custody
of the child(ren) pursuant to a neglect, dependency, or abuse action; (2) wherethe
child(ren) spend more visitation time with the obligor than is assumed by the
guidelines; and (3) in cases in which the obligor is subjected to an "extreme
economic hardship,” such as where other children living with the obligor have
extraordinary needs. Therefore, the guidelines expressly provide for downward
deviation where the obligee has utterly ceased to care for the child(ren); where the
obligee clearly has a lower level of child care expense than that assumed in the
guidelines; and where the obligor is saddled with an " extremeeconomic hardship.”
Although the rule does not purport to set forth an exhaustive list of instances in
which downward deviation is alowed, these specific instances nevertheless are a
powerful indication asto thetypesof situationsin whichit iscontemplated under the
guidelines.”

Jones, at 545.

In the case at bar, the trial court based its deviation from statutory guidelines on Husband' s
support of the parties’ adult children and Wife' s* substantial” alimony award. While we agree that
Husband' s continued contribution to the living and educational expenses of the adult children is
admirable, it is an inappropriate basis for deviating from the minor child’s entitlement under the
guidelines. Pursuant to the guidelines, the parties minor child is entitled to twenty-one percent of
theobligor’s“netincome.” See TENN. Comp. R. & ReGs. Tit. 10, Ch. 1240-2-4-.03. Upon review,
wefind no adequatejusti fication for the deviation from this percentage amount. Therefore, thetrial
court’s decision on this issue is reversed. This issue is remanded to the trial court for a
determination of Husband' s net income.™

Wife also asks that Husband be required to pay the minor child’s private school tuition.
Pursuant to the statutory guidelines, the court can authorize an upward deviation if it finds that the
child will incur “extraordinary educational expenses.” See TENN. CoMP. R. & ReGs. Tit. 10, Ch.
1240-2-4-.04(1)(c). Furthermore, the obligor spouse cannot reduce his child support payments by
the private school expenses. Dwight v. Dwight, 936 S.W.2d 945, 950 (Tenn. Ct. App. 1996). Inorder
to constitute “extraordinary educational expenses,” the party requesting the deviation must show
both that private school would benefit the child and that the parties can afford the expense.
Jankovichv. Jankovich, No. 35801-A-01-9111-CV 00427, 1992 WL 81446, at * 3-* 4 (Tenn. Ct. App.
April 24,1992).

10 . . . . .
The court below found that Husband had an earning capacity of approximately two hundred and eighty-five
thousand dollarsa year. In order to determine the correct amount of child support, the court below must determine
Husband’s net income.
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Based on the standard set forth above and our review of the record, we hold that Husband
should beresponsiblefor the private school expenses of the parties minor child. Thechild hasbeen
attending the same private school since kindergarten at an expense of about five hundreddollars per
month. Without a doubt, the continuity of his school experience as well as the smaller classes and
individual instruction availablein the privateschool setting will benefit the child. In addition, based
onthechild’ spreviousattendance aswell asthe Husband’ sability to providefor theadult children’s
educational expenses, Husband is clearly able to afford the expense. Accordingly, the trial court
erred in failing to require Husband to pay this expense. The decision of the trial court is hereby
reversed on thisissue.

D. Marital Property

Wifeassertsthat thetrial court erredin excluding Husband' sroyalty rights and stock options
from the parties marital property. Husband asserts that the trial court erred in allocating a
disproportionateamount of the marital assetsto Wife. Thelower court did, however, consider both
the stock options and the royalty income in computing Husband's income for the purposes of
alimony and child support. Based upon the following, we find that the trial court did not err in the
division of the marital assets and that any error in the classification of marital assets was harmless.

It is necessary for thetrial court to classify the parties property aseither separate or marital
before making an equitable division of the marital estate. Wattersv. Watters, 959 S.W.2d 585, at
588 (Tenn. Ct. App. 1997). “Marital property” is defined as follows:

“[A]ll real and personal property, both tangible and intangible, acquired by either or
both spouses during the course of the marriage up to the date of the final divorce
hearing and owned by either or both spouses as of the date of filing of a complaint
for divorce, except in the case of fraudulent conveyance in anticipation of filing, and
including any property to which a right was acquired up to the date of the final
divorce hearing, and valued as of a date as near as reasonably possible to the find
divorce hearing date.”

TENN. CoDE ANN. 8 36-4-121(b)(1)(A). Pursuant to thisdefinition, Wife assertsthat boththe stock
options and the royalty incomequalify as marital property and should have been subject to division
by the court.

Testimony at trial indicated that Husband has both vested and unvested stock options. These
options may or may not be redeemable at a profit, depending on the price of the stock on the open
market. Asthiscourt recently stated, “We do not believe unvested propertythat isso contingent and
so specul ative should be considered marital property.” Brandonv. Brandon, No. 01-A-01-9805-CV -
0023, 1999 WL 248652, at *5 (Tenn. Ct. App. April 29, 1999). However, vested stock options
obtained as a result of efforts expended during the marriage should be subjedt to equitable

-8



distribution. Johnson v. Johnson, No. 02A01-9703-CH-00069, 1998 WL 835562, at *4 (Tenn. Ct.
App. Dec. 3, 1998) citing Pascalev. Pascd e, 140 N.J. 583, 660 A.2d 485,498 (N.J.1995). Wifealso
claimsthat thetrial court erred in excluding Husband' sroyalty income from the division of marital
assets. Testimony regarding the royalty income indicated it is highly variable and will likely
diminish significantly in the future. As aresult, the trial court considered the royalty and the stock
options as part of Husband's income rather than part of the marital estate subject to equitable
division.

In light of the mixed character of these assets, and Wife's generousmarital property award,
wefind that thetrial court did not err in excluding the stock options and the royalty income from the
division of marital assets. Asstated above, thetrial courtisgranted broad discretionin adjusting and
adjudicating the parties interest in all jointly owned property. Itsdecision regardingdivision of the
marital property is entitled to great weight on appeal. Wattersat 590; citing Batson v. Batson, 769
S.W.2d 849, at 859 (Tenn. Ct. App. 1988). The fairness of the property division isjudged upon its
final results. With the forgoing in mind and considering all relevant factors, we do not find thefinal
results of thetrial court's distribution to be inequitable.

E. Attorney’s Fees

Husband assertsthat the trial court erred in requiring Husband to pay Wife' sattorney sfees
incurred in the proceedings below. Wife asserts that the trial court did not err, and requests
attorney’ sfeesincurred on appeal. For thefollowing reasons, wefind that thetrial court did not err.
In addition, wehold that Wife is entitled to attorney s feesincurred on appeal.

In adivorce case, attorneys fees may be properly allowed as part of the alimony awarded.
Raskind v. Raskind, 325 S.W.2d 625 (Tenn. Ct. App. 1959). The decision to grant attorney's fees
islargely in the discretion of the trial court, and this court will not interfere unless thereis a clear
showing of abuse of that discretion. Aaron at 411. When the spouse seeking an award of legal
expenses lacks sufficient funds to pay her expenses or would be required to deplete her resources,
theaward of legal expensesisappropriate. Brown, 913 SW.2d at 170; Butler v. Butler, 680 SW.2d
467 (Tenn. App. 1984). Inaddition, thetrial court has the authority to make an additional award to
an innocent spouse in order to offset the legal expenses resulting from the divorce. Lunaat 676.

Based upon the foregoing, as well as the circumstances presented in this case, wefind that
Wifeisentitled toan award of legal expensesincurred both in the proceedings below and on appeal.
Accordingly, the decision of thetrial court on thisissueisaffirmed, and the matter is remanded for
consideration of attorney fees on appeal.



CONCLUSION

For the foregoing reasons, the dedsion of thetrial court is hereby affirmed in part, reversed
in part, modified in part, and remanded. Costs of appeal are taxed to Appellee, Rolf Birger
Zettersten, for which execution may issue, if necessary.

ALAN E. HIGHERS, JUDGE
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