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OPINION

The State of Tennessee appeals from the judgment of the Pickett County Circuit Court. For the
reasons stated herein, we affirmthe trial court in part and reversein part.

Factsand Procedural History

In the late 1940's, Mildred Harrison, d/b/a/ Sunset Boat Dock, entered into a “lease for
commercia concession purposes’ to operate acommercid resort and boat dock on Dale Hollow
Lake. Thelessor wasthe Corps of Engineers, and the underlying fee was held by the Secretary of
the Army for the United States of America.

On July 28, 1993, the Secretary of the Army granted the State of Tennessee, acting through
the Department of Transportation (hereinafter referred to as “the State”), a* Second Supplemental
Easement” to an unnumbered easement dated “31 October 1949" for the relocation of Stae Route
42 upon, over, and across government owned lands within the Dale Hollow Dam and Reservoir
project in Pickett County, Tennessee. At least part of the land contemplated by the easement fdl
within the leasehold of Mildred Harrison. Paragraph 16 of the Second Supplemental Easement
provided that the easement was granted subject to the lease of Mildred Harrison, and it would be the
responsibility of the State to reach an agreement with Mildred Harrison for compensation for
damages resulting from the State’ s use of the granted right-of-way.

On November 5, 1993, the Statefiled a Petition to Condemn against Mildred Harrison, d/b/a
Sunset Boat Dock. In its complaint and attached exhibit, the State sought to condemn Mildred
Harrison's entire leasehold interest for the purpose of building a bridge across Dale Hollow Lake.
Anorder of possession purporting to transfer the entireleasehold interest of MildredHarrison tothe
State was entered on November 17, 1993.

On January 6, 1994, Sunset Marina and Resort, Inc. filed a motion to intervene in the
condemnation proceeding filed by the State against Mildred Harrison. The motion alleged that
Mildred Harrison had assigned all of her right, title, and interest in the leasehold to Sunset Marina
and Resort, Inc. The parties entered an agreed order on November 28, 1995, substituting Sunset
Marina and Resort, Inc. and Tony Sloan (“ Appellee’) as party defendant in the place of Mildred
Harrison.!

The Appellee answered the complaint and asserted various arguments as to why the State’s
petition for condemnation could not be sustained. First, the Appellee argued that the proposed
condemnation wasillegal under the Supremacy Clause of the United States Constitution.? Also, the

There is noissuein regardsto the transfer of thelease, and we will assumethat it was valid in all respects.

2 This argument badcally objected to the State’ s use of a condemnation proceeding to take land belonging to
(continued...)
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Appellee argued that thecondemnation wasaviolation of thelanguage of the conditional easement
granted to the State by the Corps of Engineers because the State faled to obtain an agreement with
Mildred Harrison or the Appell eeregarding compensation for thetaking. Based ontheseaguments,
the Appellee filed a motion for injunction, asking the trial court to enjoin the State from entering
onto the leasehold and to prohibit all further construction activity.

During pretrial proceedings, the partiesdiscovered that the original complaint had sought to
take Mildred Harrison’ s entire leasehold and concession. The State asked the court’ s permission
towithdraw itsoriginal petition andto filean amended complaint. The permission wasgranted, and
the State filed an amended petition in whidh it sought to take certain improvements located within
theareaof construction, namely acedar duplex cabin whichwasremoved in order to place asupport
pillar for the bridge.

On April 8, 1996, the parties appeared before thetrial court for determination of title to the
improvementssought to be acquired by the State and onthemotion for injunction. Attheconclusion
of the hearing, thetrial court ruled that the State had no right to condemn the property becauseit had
failed to obtain an agreement with the A ppellee or the Appellee’ spredecessor. The court also ruled
that the Supremacy Clause of the United States Constitution prohibited the Statefrom condemning
alease granted by the United Statesof America. Thecourt vacated the order of November 17, 1993,
which purported to transfer the entire leasehold interest to the State, and denied the State's
application for a new order of possession. Finaly, the trial court announced that an injunction
would be entered on May 15, 1996, prohibiting further construction on the bridge. At that time, the
bridge was under construction, and over twelve million dollars ($12,000,000.00), approximately
three-fourths of the total estimated cost, had been expended toward completion of the project.

The Appellee subsequently withdrew its request for an injunction, and asked the trial court
to determine and award damagesin lieu of injunctiverelief. The Appellee asserted that the measure
of damages should be based on a consideration of both: 1) the cost to the State to find and construct
an equally feasible and adequate alternative location for the bridge and roadway and 2) the valueof
the property taken and damaged. The State contended that the measure of damages should be
restricted to the val ue of aduplex cabin removed from the property during construction of thebridge.

Thecasewastried to ajury on January 29 and 30, 1997, on theissue of damages. The State's
only proof related to the value of the cabin located within the easement granted by the Corps of
Engineers* The Appellee presented proof regarding all damages caused to their leasehold by the

2(...oonti nued)
the United States.

3 The State conceded that it had no right to take any interest of the Appellee except for the improvements.

4 . . . . .
The State contends that its refusal to offer proof was based on its belief that the trial court did not have
(continued...)
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construction, including, but not limited to, the value of the cabin. At the close of proof, the State
moved for a directed verdict on all damage issues, and the Appellee moved for a partial directed
verdictinitsfavor on all condemnation damageissues except for the value of the cabin. Theattorney
for the State acknowledged that the State had not offered any evidence regarding any damage i ssues
other than the value of the cabin, and that there was no evidence in the record from which thejury
could derive any damage awards except for those damage figures testified to by the Appellegs
expert, with the exception of the value of the cabin. Thetrial court overruled the motionfor directed
verdict made by the State and granted the Appellee’ s motion for partial directed verdict. Based on
the unrebutted evidenceintroduced in the case, the trial court entered a directed verdict infavor of
the Appellee in the amount of $287,115.00. Thereafter, counsel for both parties made closing
argumentsto the jury regarding thedamages that should be awarded for the taking of the cabin. The
jury returned a verdict in the amount of $52,725.00. Finadly, thetrial court awarded the Appellee
$100,000.00 for attorneys' feesin lieu of injunctive relief. The trial court reasoned that such an
award was the only way the Appellee could have justice for the State’ sillegal activities since, but
for the State' s actions, the Appellee would not have incurred attorneys' fees. The court ruled that
upon payment of the $100,000, the property rights in the land under the bridge would vest in the
State, and the Appelle€’ sright to an injunction would be extinguished.

The State brings the present appeal claiming error in the partial directed verdict granted in
favor of the Appellee, aswell as the $100,000 awarded in lieu of injunctive relief. The State does
not claim error in the $52,725 jury verdict rendered in favor of the Appellee.

Law and Analysis

We are faced with two claims of error in thisappeal. Thefirst isthe State’s claim that the
trial court erredinthe award of $287,115 as condemnation damages. The second issuerelatesto the
trial court’s decision to award attorneys fees of $100,000 in lieu of injunctive relief. We shall
consider each of these claimsin turn.

|. Condemnation Damages

In support of itsclaim that thetrial court erred in granting the Appellee adirected verdict in
theamount of $287,115, the Statebasically presentsthree contentions. First, it arguesthat thetrial
court lacked jurisdiction to award damages at all. Second, the State contends that any damages
arising from this entire scenario resulted not from the State’ s building of the bridge, but rather from
the granting of the easement to the State by the Secretary of the Army. Third, the State contendsthat
itdid not “take” any leasehold interest of the Appelleeother than theimprovement constructed upon

4(...oonti nued)
subject-matter jurisdiction to adjudicate damages.



theland.> To some extent, all three of these arguments are inter-rel ated insofar as they involve the
role of the United States®

Webelievethe State’ sargumentsrest on fundamental mis-characterizationsof thefacts. The
State contends that the trial court did not have subject matter jurisdiction over the dispute because
it involved the construction of rights granted by the United States of America. According to the
State’ s position, this dispute could only be adjudicated in a proceeding in a United States District
Court. We believe this argument fails from the outset. The United States, through the Corps of
Engineers and the Secretary of the Army, certainly had a role in the evolution of this cae as it
granted both the lease andthe easement. However, that roledid not extend to causing the damages
which are the subject of this appeal. Whilethe Corps of Engineers did grant the State an easement
tobuildthebridge, it did so with the expressintent of protecting the Appellee’ slease. The easement
was specifically designed to be subservient to the lease, and the easement required tha the State
reach an agreement with the leasehol der prior to exercising the rights granted by the easement. Our
review of the record leads us to two inescgpable conclusions. First, there was no federal clam
adjudicated in the trial court, nor was the United States a necessary party. The dispute in this case
existed solely between the State of Tennesseeand theleaseholder, the Appellee. Second, thedamage
caused to the Appellee' s leasehold was not the fault of the United States. The granting of the
easement did not, as the State contends, cause the damage. Rather, the illegal exercise of that
easement by the State caused the damages.

We can perceive of no claim that the Appellee could have asserted against the United States,
and we summarily reject any argument by the State attempting to transfer liability. Both of the
State’ s arguments rest on the premise tha the United States, through the Corps of Engineers, is
responsible for the damages. There is no support for such aconclusion. The State disregarded an
express provision in the easement granted by the Corps of Engineers by not reaching an agreement
with Mildred Harrison prior to building the bridge. The State, not the United States, built the bridge
that caused the damages. It is unreasonable to conclude that the State' s actions are somehow the
responsibility of the United States. The easement granted by the Corps of Engineers contained
safeguardswhich, if followed, would have protected the Appelle€’ sinterests. The meregranting of
the easement did not damage the Appellee’s leasehold. The responsibility for those damages lies
squarely with the State. Therefore, wereject any argument advanced by the State which isbased on
the premise that the United Stateswas, or should have been, a party to thisaction. Accordingly, we
concludethat thetrial court did havejurisdiction to adjudicate the dispute, and the State’ sargument
placing responsibility on theUnited States is without merit.

> The State appears to concede that it was required to pay as damages the value of the ceda duplex cabin
insofar as no issue ispresented on appeal regarding the jury award of $52,725. As we understand the State’s position,
this was the only amount which it owed as the cabin wasthe only part of theland taken through the State’ s power of
eminent domain.

6 . . . . .
When werefer to the “United States,” w e are referring to the governmental entity represented in this case by
the Secretary of the Army.
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The State’s final argument also rests on a mis-characterization of its actions. The State
contends that it only “took” the improvement which had been constructed on the land.” In this
regard, the State contends that the only damages owed to the Appellee was the value of the cedar
duplex cabinwhichwasremoved. Inregardto thisargument, we note, with approval, the stataments
of thetrial court

Itisundisputed inthis casethat the bridge and highway which are under construction
completely dissect thelease. The State haslocated large massive concrete pillarsand
abutments on the land within the leasehold concession. In addition, the State is
constructing an impassable drainage ditch through the middlie of the lease. The
Defendants assert that persons and property on the leasehold adjacent to the bridge
will potentially be endangered by debris thrown from the bridge. They contend that
water onthebridgeiscollected into drainswhich, during heavy rains, concentratethe
water into dangerousstreamswhichfall onto their property from several hundred feet
above. They say they havelost building sitesand dockage space and that theroad and
bridge have damaged the value of their lease, both within and outside the area of the
proposed easement.

Based on the plans for the construction filed in court and on the admissions of the
State in open court, it is dovious that the State s position that it is not taking any
leasehold interest except for improvement is afallacy. The State asks this court to
pretend that the defendants will not suffer and damages, except to improvements,
because the State, by its own admission, had no power to take or damage the
defendants' leasehold. The fact, however, that the State did not have power to take
does not change the reality of the fact that the State did take, and is continuing to
take, leasehold rights and that the construction and operation of the bridge damages
the defendants’ economic rightsin their |leasehold over and above the value of their
improvements. The State’ s position that it isattempting to take only improvements
cannot be reconciled to the reality of the plans and the actual construction.

(emphasisadded). Thetrial court accuratdy stated the complete fallacy of the present argument.
Regardlessof what the state could take, or thought it was taking, the conclusion isinescapabl e that
the construction of the bridge damaged the Appellee far beyond removing the cabin.

In summary, wefind no merit inthe State’ s argument that thetrial court lacked jurisdiction
to adjudicate the issue of damages to the Appellee's leasehold. Similarly, we rgject the State's
argument that they were not responsible for the damages sustained by the Appellee. Finaly, we
believeit to be clear that the State caused damages beyond those associaed with the improvements

! This argument is based on rather strange logic. The State contends that the only damage it caused was the
damageit legally could cause. In other words, the State only took the cedar cabin because that isthe only thing it could
legally take.
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constructed ontheleasehold. Assuch, wefind no error inthetrial court’ sgranting of the Appellee’s
motion for partial directed verdid.

[l. Attorneys Fees

Theremaining issue for our consideration is the question of whether thetrid court erred in
awarding the Appellee $100,000 in lieu of injunctive relief. The State argues that there is no
authority, statutory orotherwise, upon whichto basethisaward. TheAppelleearguesthat thisaward
IS sustainable because there was no other method through which the trial court could compensate
it for the actions of the State.

We certainly sympathize with the plight of the Appellee in this case. However, we must
agree with the State’s argument that there is no basis for the trial court to have awarded the
attorneys’ fees in lieu of injunctive relief. The Appelee has not pointed to any authority which
would allow us to sustain the award. While we recognize the ends which the trial court was
attempting to achieve, we are unabl e to approve of the means absent some authority. Whilenoissue
has been presented regarding the injunction, we note that an injunction is an available remedy in
cases such asthe present. Thefact that aninjunction was not feasiblein this case does not allow the
court to substitute remedies. The Appellee dropped their request for an injunction, and we can find
no authority whichwould al ow them an d ternative remedy. Therefore, we are bound to conclude
that the trial court erred in awarding the Appellee attarneys’ fees of $100,000 in lieu of injunctive
relief.

Conclusion

For the foregoing reasons, the decision of thetrial court granting the Appellee’ s motion for
partial directed verdict and awarding $287,115 as condemnation damages is affirmed. The award
of $100,000 in lieu of injunctive relief is hereby reversed. Costs of this appea are taxed to the
Appellant, State of Tennessee, for which execution may issue if necessary.

ALAN E. HIGHERS, JUDGE



