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OPINION

The Cumberland Bank filed this action to sell atract of real estate owned by the defendant,
Henrietta Smith. The complaint exhibited a copy of aMay 1998 judgment from the Circuit Court
of Smith County against Cordell Smith and Henrietta Smith. The judgment showed that it was
registered in the Smith County Register’s Office on May 21, 1998. The complaint prayed that the
property besold and the proceeds applied to the judgment.

Ms. Smith filed an answer containing only general denials and no affirmative defenses. At
thetrial Ms. Smith’s counsel ordly raised several defensesto the underlying judgment, which the
chancellor patiently explored and found to be without merit. He also sought to avoid the sale by
attacking the execution returned nullabona. Wewill consider theissueson appeal, sinceit appears
that they were actually tried in the court below. See Rule 15.02, Tenn. R. Civ. P.



1.
THE EXcLUSION OF EVIDENCE

First, the appellant asserts that the trial court erred by excluding any oral evidence of the
circuit court proceedings when the bank obtained the underlying judgment. We fail to find in the
record, however, where the excluded evidence was preserved for our review. Tenn. R. Evid.
103(a)(2) requires an offer of proof to predicate error on the trial court’s exclusion of evidence.
Since we do not know what the appellant intended to prove and it is not evident from the context,
we cannot fault the trial judge’ s action.

1.
THE CIRcUIT COURT JUDGMENT

The appellant asserts that the circuit court judgment is void. She bases this assertion on
severa perceived shortcomings in the circuit court procedure. The only record we have from the
circuit court isacollective exhibit introduced by thebank. The exhibit contains acertification from
thecircuit court clerk that the included documents “ appears of record in my office.” The certificate
does not say that the exhibit contains the entire record, but the chancellor apparently accepted the
record as being complete.

The exhibit contains a complaint filed on November 12, 1997 against Cordell Smith and
Henrietta Smith demanding judgment on a note executed on December 13, 1996. The sheriff
returned a summons served on each of the defendants on November 15, 1997. On March 5, 1998,
the bank filed an amended complaint that described some collateral securing the noteand prayed that
the bank be alowed to repossess the collateral and sell it. No answer had been filed by the
defendants.

On March 6, 1998, thebank filed a notice that it would appear before the court on April 3
to seek an order of possession for the collaeral. Apparentlythat hearing didnot take place, because
the bank filed another notice on May 12, 1998 that it would seek an order of possession on May 21.
The next entry in the record isaMay 21, 1998 judgment against both defendants in the amount of
$69,761.16.

The defendants filed ajoint motion to reconsider and set aside the May 21 judgment. They
alleged that they had no noticethat afinal judgment would be sought at the May 21 hearing; that the
only relief they were aware that the bank was seekingwas possession of the collateral, and they did
not appear because they had no objection to an order of possession. The bank filed a response
pointing out that neither defendant had answered the complaint and that the bank had no notice that
Henrietta Smith was represented by counsel until she filed the motion to set aside the judgment.

The circuit court held a hearing on June 22, 1998 and denied the motion to reconsider and
set aside the judgment. The court’s order recites “Upon the argument of counsel and the proof



reflectedin therecord, the court found Defendant’ smotion not well taken and thereby overruled the
same.”

On June 23, 1998, the defendants filed a joint answer admitting the material allegations of
theamended complaint. The answer also contained acounterclaim by Henrietta Smith allegingthat
she was persuaded tosign her son’ srenewal note in reliance on the bank’s fal se statements that her
signature was necessary to secure additional credit for her son to purchase atruck. She sought a
rescission or cancellation of the note.

The defendantsfiled anoticeof appeal from the order refusing to set aside thejudgment, but
thiscourt dismissed the appeal when the defendantsfailedto fileabond asrequired by Rule6, Tenn.
R. App. P. Thecirauit court judgment, therefore, became final.

Based on the circuit court record the appellant assertsthat the judgmentis void because she
had no notice that the case was to be tried on May 21, 1998 and because a judgment for default
requires at least athirty day notice under Rule55.01, Tenn. R. Civ. P. In our opinion this amounts
to acollateral atack on the cirauit court judgment on the notion that the circuit court violated Ms.
Harris' right to due process.

A collateral attack on aprior judgment may be successful if thejudgment isvoid becausethe
court rendering the judgment acted in a manner inconsistent with due process of law. See 47 Am.
Jur. 2d Judgments § 916. But a judgment is not subject to collateral attack for mere errors or
irregularities committed by the court in the exercise of itsjurisdiction. Id. “Errors other than lack
of jurisdiction render thejudgment merely voidable,” Cookv. Cameron, 733 S.W.2d137, 140 (Tex.
1987); and a voidable judgment can only be challenged on dired appeal, Tigrett v. Union Planters
National Bank, 973 S.\W.2d 208 (Tenn. Ct. App. 1997), Hammv. Hamm, 204 SW.2d 113 (Tenn.
Ct. App. 1947).

Wethink theirregularitiescomplained of inthecircuit court procedureresulted in ajudgment
that was at most voidable. The appellant’s remedy for the circuit court’s alleged errors was an
appeal to this court. When she failed to perfect her appeal she waived her right to complain about
the judgment on which the bank brought this action.

V.
THE CHANCERY ORDER OF SALE

The appellant attacks the chancery court’s order of sale on the ground that the execution
should have been levied on the property of Cordell Smith (principal) first before subjeding the
property of Henrietta Smith (Surety). See Tenn. Code Ann. § 26-3-105(a). But the statute does not
apply where the judgment doesnot recitethatitis against aprincipa and surety, Tenn. Code Ann.
8 26-3-107; Beeler v. Hall, 30 Tenn. 445 (1850), and the statute is directory only. Sellarsv. Fite
62 Tenn. 131 (1873). If the sheriff violatesthe statute theexecutionisstill good, but the surety may
have an action against the officer. 1d.



The appellant also attacks the nullabona return of the execution because the officer did not
make an adequate investigation to find the appellant’ s personal property. See Tenn. Code Ann. §
26-3-101. Asthetrial judge found, if the sheriff’ sreturn was erroneousthat is a matter between the
sheriff and Ms. Smith, but the judgmert creditor only has thirty days after the nulla bona retum to
filean action to preserve thejudgment lien. See Tenn. Code Ann. § 25-5-104. The creditor hasthe
right to rely on the sheriff’ sreturn. If, infact, Ms. Smith has sufficient personal property she should
pay the judgment and lift the lien from her real estate.

Thejudgment of thetrial court isaffirmed and the causeis remanded to the Chancery Court
of Smith County for any further proceedings necessary. Tax the costs on appeal to Henrietta Smith.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.



