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OPINION
I

The plaintiff, Philip Peltz, and his wife were tenants in common with Mrs. Pdtz’ s parents
in aforty-eight acre tract of land in Williamson County. In 1985, Mrs. Peltz and her brother went
to the Brentwood office of NationsBank where they sought out a bank employee who was also a
notary public. They presented themsel ves as husband and wifewho wished to sign adeed conveying
their interest in the forty-eight acres to Mrs. Peltz's parents. Mrs. Peltz testified that it was her
brother’ sideato forge Mr. Peltz' s signature. Mrs. Peltz and her brother produced the deed, signed
it, and obtained the following notary’s certificate:

PERSONALLY appeared beforeme, the undersigned, aNotary Publicinand
for said County and State, the within named Philip Peltz and wife Sarah V. Peltz, the
bargainors, with whom | am personally acquai nted, andwho acknowledged that they
executed the within instrument for the purposes therein contained.



The deed wasrecorded by Mrs. Peltz’ s parents, and they later conveyed part of the property to third
parties.

Mr. Peltz discovered the chicanery in 1994, when he and Mrs. Peltz were going through a
divorcein California. He sued to set aside the fraudulent deed and to partition the remainder of the
property. Thiscourt ruled inhisfavor, and he, Mrs. Peltz, and her parents entered into a settlement
of their differences. The terms of the settlement were not disclosed in this case.

Mr. Peltz sued the notary and the bank as her employer for negligently notarizing aforged
signature. The proof showed that both Mrs. Peltz and her brother were stranger sto the notary. The
notary testified that she did not specifically remember the transaction but that her practice was to
require strangers to produce some identification to show that their signatures were genuine. The
most common form of identification sherequired was a driver’s licensewith a photograph, and to
the best of her knowledge that is the practice she followed in this case. She did not have abook in
which she noted the transaction, and she was not certain that she kept a book in 1985.

Mrs. Peltz was the only other witness who was present at the transaction. Shetestified that
she may have had a Tennessee driver’s license when she appeared at the bank and that the notary
checked her identification. She said her brother told the notary that he was Philip Peltz but that he
had forgotten hiswallet.

Thecourt grantedthe notary’s Tenn. R. Civ. Proc.41.02 motion to dismiss a the closeof the
plaintiff’s proof. The court’s order contains the following finding:

From the testimony of the parties and witnesses in open court and a review of the
exhibits, this Court found that Sarah Peltz was not a credible witness, and that her
testimony, including her testimony regarding the events of July 23, 1985, should be
given no weight, and that Defendant Hanson was a credible witness, but that she had
no recollection of the events of July 23, 1985. As such, this Court found that there
wasinsufficient evidenceto support any finding that Defendant Hanson failed to take
such actions as a reasonably prudent person would take prior to notarizing the deed
in question as required to place liability on Defendants Hanson or NationsBank.

.
A notary public is held to the standard of a reasonably prudent person to ascertain an

acknowledger’ sidentity, but the notary is not an insurer of the truth of therecitals. Figuersv. Fly,
193 SW. 117 (Tenn. 1916)." A notary is a public officer, and a presumption arises that notaries

1 . . .

Tenn. Code Ann. § 66-22-106(c) containsa test to determinewhen a clerk or deputy clerk has satisfactory
evidencethat the person signing an instrument isreally the person w hose signatureis used. The court inFiguersv. Fly
decided to pass over the question of whether this section also applied to notaries public, because in the court’ sopinion
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perform their public duties correctly. In Re Marsh, 12 S.W.3d 449 (Tenn. 2000); Manisv. Farmers
Bank of Sullivan County, 98 SW.2d 313 (Tenn. 1936).

In Figuers v. Fly, 193 SW. 117 (Tenn. 1916), the notary took an acknowledgment of a
forged signature on the strength of two witnesses who said the imposter was the person whose
signature he put onthe deed. The notary knew the two witnesses and considered them to be of good
standing. But the court thought that these other circumstances should have put the notary on guard:
the fact that the notary was not well acquainted with either of the three personsand that they made
repeated visitsto himfor notary serviceswhen helived in aninconvenient place and notary services
could have been dbtained in their own neighborhood. The court concluded that the notary did not
exercise due care in failing to ascertain the identity of the imposter.

In Lowe v. Wright, 292 SW.2d 413 (Tenn. Ct. App. 1956), the notary affixed his seal to
numerous deeds certifying that the bargainors had personally appeared before him. The bargainors
were identified in the deed and the certificate as husband and wife, but only one person had ever
appeared and he turned out to be animpostor. Despite the fact that the imposter had been identified
by areal estate agent with whom the notary frequently did business, the court concluded that the
notary’ s negligence was clear — clearer even than the notary’ s negigence in Figuersv. Fly.

In Manufacturers Acceptance Corporation v. Vaughn, 305 S.\W.2d 513 (Tenn. Ct. App.
1957), a person appeared before the natary representing himself to be the owner of an automobile.
He had the certificate of title in the true owner’ s name plus aletter of recommendation and acredit
card. In addition, the perpetrator of the fraud, with whom the notary was acquainted, and the
notary’ sex-partner identified theimposter asthe owner of theautomobile. The court concluded that
the notary exercised reasonable care in a@tempting to identify the person as the one whose name
appeared on thetitle certificate.

Inthiscase, if Mrs. Peltz cannot be believed, thereisno evidence of the circumstances under
which the notary performed her duties. The notary testified asto her usual practice, but she did not
have any specific memory about the transaction. There is no proof, therefore, to rebut the
presumption that the notary performed her duties correctly. In Re Marsh, 12 SW.3d 449 (Tenn.
2000).

The appellant, however, attacks the chancellor' s decision toignore M rs. Peltz' stesti mony.
As we have seen, the chancellor found that she was not a credible witness and that her testimony
should be given no weight. Asto the chancellor’s credibility determination, it is entitled to great
weight on appeal. Ricev. Rice, 983 S.W.2d 680 (Tenn. Ct. App. 1998); Town of Alamo v. Forcum-
James Co., 327 SW.2d 47 (Tenn. 1959). We have carefully read Mrs. PeltZ’ s testimony and we

1 .
(...continued)
the notary failed to pass the lesser common-law teg of areasonably prudent person. The parties in this case did not
address the question of whether the statute has any application tonotaries. Therefore, wewill notaddress that question
either.
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cannot find that the chancellor erred in deciding tha she was not credible. Her answers at some
points were evasive, and she had to be prodded to admit what she had earlier admitted in her
interrogatory answers. Her statement that it was her brother’ sideato transfer the property and that
shejust went along with hiswishes hasa particularly falsering toit. Therefore, wewill not disturb
the chancellor’s determination about Mrs. PeltZ scredibil ity.

The case against the bank is based on respondeat superior. If the notary was not negligent,
the case against the bank also fals.

It results that the chancellor’s order is affirmed and the cause is remanded to the Chancery
Court of Williamson County for any further proceedings that may be necessary. Tax the costs on
appeal to the appellant.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.



