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MEMORANDUM OPINION*

! Tenn. R. App. P. 10(b) states:

The Court, with the
concurrence of all judges
participating in the case,
may affirm, reverse or
modify the actions of the
trial court by memorandum
opinion when a formal
opinion would have no
precedential value. When a
case is decided by
memorandum opinion it
shall be designated
"MEMORANDUM
OPINION," shall not be
published, and shall not be
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This case comes befare this court in an unusual procedural posture in that the parties had
been divorced for more than three years when the trial court divided the marital property. James
O'Neil Spicer ("Husband") and Karon Jane Spicer ("Wife") separated in 1993 and were divorced in
1996 on stipulated grounds. The propertywas not divided until 1999 and by that time, Husband had
becomedisabled, Wife had sold her interestin the real property to Husband and the partieshad, for
the most part, divided their personal property. The hearing dealt primarily with Wife's retirement
account which the court awarded to Wife initsentirety.

The parties married in 1980, and have three sons, born in 1982, 1986, and 1992. Husband
completed high school and was employed as a supervisor for a company that dealt with hazardous
materials. Hewas earning approximately $60,000 annually in 1995, thelast year he worked for that
company. Wife earned a GED and was working for approximately $20,000 per year & the time of
the divorce. Wife participated in her employer's retirement plan, but Husband had no retirement
plan.

Husband filed a complaint for divorce in 1992, four months after the youngest child was
born. Wife filed an answer denying that Husband had grounds for divorce and asserting that the
parties continued to "live together as man and wife." Husband moved from the home in August
1993, but continued to pay the mortgageand utility bills, and on occasion, gave Wife money to buy
groceries. The partiesdispute the amount of grocery money Husband provided and neither the court
nor the special master made any findings regarding the amount Husband had paid to Wife.

On February 9, 1995, Wife filed a petition seeking child support according to the child
support guidelines. A hearingwasheldin March 1995, inwhich thetrial court® dismissed Husband's
complaint because he had failed to prove grounds for divorce. The court's order, which was not
appealed, stated, "[B]ased upon the dismissal of this cause that this matter isterminated and that the
fixing of any child support herein is not appropriate at thistime." Testimony & the 1999 hearing
indicated that when thefirst judge refused to set child support hetold Husband to "[go] back home
and take care of what was his." Husband did not return to the marital home, however, but continued
to pay the mortgage and utilities and to make some payments toward groceries.

Sometimein 1995, Husband left his$60,000 job dealing with hazardous material s, and took
aconstruction job earning $10 per hour. When asked in Wife's 1996 interrogatories hisreason for
leaving his employment, Husband, in a sworn, notarized statement, said, "To be at home with my
boys." When asked the same question at the 1999 hearing, Husband, for the first time, stated that
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cited or relied on for any
reason in a subsequent
unrelated case

2A different judge presided over the hearing in the initial divorce action.
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he had been fired from thejob. Wife's testimony indicated that Husband had told her several times
that he would quit hisjob before he woud pay her 41% of his salary as child support.

In August 1995, Wifefiled acomplaint for divorcefrom bed and board, seeking, among other
things, custody of the children and child support according to the guidelines. A hearing was held
in late August, and the trial court granted temporary custody of the children and possession of the
marital residencetoWife. Husband was"required to pay and hold [Wife] harmlessfor all payments
on the parties marital residence together with all utility bills for said residence as child support
pending a final decree." In addition, Husband was ordered to pay $125 per week to Wife as
additional support pendente lite® Shortly after the hearing, Husband answered the complaint,
denying that Wife had grounds for divorce, and filing a countercomplaint seeking an absolute
divorce. Husband also sought custody of the children. Wife answered the countercomplaint,
denying that Husband had grounds for divorce.

In April 1996, Wifefiled a"Petition for Citation for Contempt,” aleging that Husband had
been delinquent in his payment of pendente lite support, and that he had failed to pay some of the
utility bills, resulting in termination of service*

In July 1996, the trial court held a hearing, and allowed Wife to amend her complaint to
request an absol utedivorce. Husband stipulated grounds, and the court awardedthedivorceto Wife.
The court ordered that the real property be listed with a particular real estate broker for sixty days,
and if the property did not sell within that period, that it be sold at public auction. The proceeds
wereordered tobepaidinto theregistry of the court "for futuredivision." Pendingthe sale, Husband
was ordered to make the mortgage payments, which were approximately $575 per month, and Wife
was ordered to pay the utility bills. Wife was awarded custody of the two youngest children, and
Husband was awarded custody of the oldest, who was then fourteen. The court ordered Husband to
pay Wife $60 per week as child support, stating, "This amount is a deviation from the support
guidelinesand isbased on the temporary division of the marital debt between the parties.” Wifewas
ordered to maintain health insurance for the children, which she later testified cost her $20.93 per
week through her employer.

The parties listed thereal property for sale as ordered by the court. They asked $79,500 for
the property, which was encumbered by a mortgage. The property did not sell within those sixty
days, but rather than allowing the property to be sold at auction, Husband offered Wife $12,000 for
her interest init.> She agreed, and eventually quitclaimed her interest inthe property. Wifeand the
two youngest sons moved in with Wife's mother.

3The order did not specify whether the payment was child support or spousal support.
4The disposition of the contempt petition isnot part of the record.

5The special master's report indicated that the property, which the partieshad purchased for fair marketvalue,
had originally been part of Husband's homeplace and adj oined his father's and uncle's property.
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Husband filed a"Motion to Set" in March 1997, requesting that the court set the matter for
afinal hearing. The court heldahearing in June 1997, and appointed aspecial master to "take proof
and determinethe value of the parties personal property and debtsincludingany retirement benefits
owned by the parties since the date of the last Master's report® and the date of the divorce." That
report was entered in June 1998.

Husband suffered an injury in June 1997 while working construction, and was still not
working at the time of the hearing in 1999. He testified that his knee was shattered in the accident,
and that his back and hip were hurt; he had undergone two surgeries, and needed another. He
testified that he had only 20% of the use of hisleg, and that he was not ableto climb or to sit for long
periods. About a week before the 1999 hearing, Husband received a lump sum worker's
compensation settlement of approximately $30,500. Littlewasleft of that money after Husband paid
attorney fees from that claim, repaid the temporary disability payments he received from his
employer, and paid other bills. Hetestified that he had applied for Social Security disability benefits,
but that his application was still pending.

In June 1998, Husband returned the oldest child to Wife's custody, stating that "he wasn't
going to put up with the way the child was acting at his home." Shortly thereafter, Wife filed a
petition to modify custody to reflect the change, and to set child support accordingly. Husband and
his attorney calculated his child support obligation for the three children at $96 per week, based on
Husband's temporary disability payments, and Husband began paying that amount through the court.

Wifée's retirement account wasvalued at $47,953 at the end of 1996, the year the partieswere
divorced. Husband deducted the balance at the end of 1980, the year theparties married, and made
additional deductions based on the relative values of the personal property each party retained, and
calculated that his share of Wife's retirement account was $21,734.55.

Thetrial court considered the parties' testimony and the special master'sreport, which listed
the value of the parties property, and thevalues of property Husband had sold, and ruled asfollows:

The clerk and master's put in the case that [Wife] got household furnishings
equivalent of about $3,000. On the other side, [Husband] got agun collection worth
some $2,400; Indian artifacts worth about $600; musical instruments of about
$2,000; aMassey Ferguson tractor, | guess, of $3,000; abaler of about $1,800; ahay
raker of about $400; household furnishings worth about $230. Including in therel
noticed was adishwasher, freezer, and dining room suite. TherewasaBronco which
they gave to the boy.

6The trial court entered an order on January 5, 1994, referring the case to a special master to take proof and
report to the court on mattersrelating to real and personal property, while the parties were before the court regarding the
earlier complaint.
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And the gentleman had disposed of aJeep for about $1000; a Gooseneck trailer for
another $1,000; a John Deere dozer of some kind for about $3,200; and he sold
timber looks like for over $1,000; and it says that when he ceased employment at
Fergusons he got about $3,000 [sic: $2,000] separation pay; and we know from his
testimony here today he's received some $30,000 from aworkmen's compensation
settlement. And asfar as| can tell, none of the cash she received any portion of.

The court in making the division, when | consider al of that, and | have considered
that, | have concluded that he got he benefit of considerably morethingsthan shedid.
And when | weigh those, I'm going to let him keep all those things and she's going
to keep her retirement.

| do find that the accumulation of the retirement during the marriage is a marital
asset, but at the same time, his entitlement to it starts out with the presumption that
hewould be entitled to fifty percent of it. And | believethetestimony wasthat it was
worth someforty some thousand dollars at the present time. And obviously, his half
of that would be twenty some odd thousand. But when | consider all of the other
things that he's got, which she didn't sharein at all, then | have concluded that that
offsetsagainst hisinterest, in that, that is near enough, that asamatter of equity I'm
going to let her keep it.

She's got the children. Depending on what the outcome of his claimis, sheis now
and has been for sometimereceiving an inadequate amount of child support for these
children and she'sgot her handsfull withthat. Hopefully, hell get hissocial security
benefits, and if he does, then hopefully the children will be much better taken [care]
of at that point in time at least we hopethat might be the result.

When | consider these various assets and funds that he's received that she hasn't
received any portion of whatsoever, | conclude tha they more than offset hisinterest
in her retirement account, so | don't award any in this particular case to him.

Thecourt al soordered Husband to continue paying $96 per week as child support, alongwith

the clerk'sfee. The court placed an affirmative obligation on Husband to notify thecourt and his
counsel of the outcome of his Socia Security claim, aswell asany other income hereceived. Wife
was ordered to continue to maintain the health insurance on thechildren, and each party was ordered
to pay half of any medicd expenses not covered by insurance. The court reserved the issue of
assigning al or part of the children's health insurance costs pending the outcome of Husband's

Socia Security claim.

Husband appeal sthetrial court'srefusd to award him aportion of Wife'sreirement accourt.

We review the findings of fact by the trial court de novo upon the record of thetrial court,

accompanied by a presumption of the correctnessof the findings, unless the preponderance of the

-5



evidenceisotherwise. Tenn. R. App. P. 13(d). Conclusions of law do not enjoy the presumption
of correctness. Bookout v. Bookout, 954 S.\W.2d 730, 731 (Tenn. Ct. App. 1997). Becausethetria
judgeisin abetter position to we gh and evaduate the credibility of thewitnesseswho testify ordly,
wegivegreat waght tothetrial judge'sfindingsonissuesinvolving credibility of witnesses. Gillock
v. Board of Prof’'| Responsibility, 656 S.W.2d 365, 367 (Tenn.1983).

In cases involving issues of distribution of marital property, atria court’s decisions enjoy
a presumption of correctness. Dunlap v. Dunlap, 996 S\W.2d 803, 814 (Tenn. Ct. App. 1998).
Accordingly, atrial court’s division of the marital estate should be presumed proper unless the
evidence preponderates otherwise. Lancaster v. Lancaster, 671 SW.2d 501, 502 (Tenn. Ct. App.
1984).

Trial courtsare directed to make an equitable division of marital property. Tenn. Code Ann.
§36-4-121(a)(1) (Supp. 2000). Our statutes provide someguidance in thedistributi on of property,
by directing the courts to consider certain factors when making such decisions. Tenn. Code Ann.
§ 36-4-121(c). "A trial court'sdivision of marital property isto be guided by the factors contained
in Tenn. Code Ann. § 36-4-121(c). However, an equitable property division is not necessarily an
equal one. It is not achieved by a mechanicd application of the statutory factors, but rather by
considering and weighing the most relevant factorsin light of the unique facts of the case." Batson
v. Batson, 769 S.W.2d 849, 859 (Tenn. Ct. App. 1988).

Retirement benefitsaccumulated during amarriage are considered marital propety, andare
subject to division. Tenn. Code Ann. § 36-4-121(b)(1)(B); Cohen v. Cohen, 937 S.\W.2d 823, 830
(Tenn. 1996). Thus, we must consider whether an equitable division of the property requires
awarding a portion of Wife's retirement benefits to Husband.

First, we notethetrial court obviously intended to dividethe property longbeforethreeyears
had passed.” The court's 1996 order granting the divorce also ordered that the marital home be
placed on the market for sixty days, and if the house did not sell within that period, that it be sold
at public auction. Cudody of the children was awarded on a "temporary" basis, with Husband
having "temporary custody" of the oldest child, and Wife having "temporary custody" of the other
two. Husband's child support obligation was set at $60 per week, and the court noted, " Thisamount
isadeviation from the support guidelinesand isbased on thetemporary division of the marital debt®
between the parties.”

The goal of a court's distribution of marital property is fairness, necessarily a fact-specific
concept. In weighing thefactors relevant to such a decision, the court is specifically authorized to

7The record contains no explanation for the delay in dividing the marital property, other than some mention of
the parties' attempts to negotiate a settlement.

8As no other debt was mentioned in the order, w e must presumethe court referred to its order that Husband pay
the mortgage and W ife pay the utilities.
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include any factors " necessary to consider the equities between the parties.” Tenn. Code Ann. § 36-
4-121(c)(10).

Some language in the trial court's opinion seems to indicate that the court considered
Husband's lump sum settlement for hisworker'scompensation claim when it awarded the retirement
account to Wife. Marital property consists of that property acquired during the marriage. Tenn.
CodeAnn. §36-4-121(b)(1)(A) (""Marital property meansall real and personal property . .. acquired
by either or both spouses during the course of themarriage. .."). Husband'sinjury occurredin 1997,
thus, theworker'scompensati on payment represented replacement for wageswhich would havebeen
earned after the divorce. Tenn. Code Ann. 8§ 36-4-121(b)(1)(C) (recovery from worker's
compensation paymentswhich replace wages eamed during the marriageare marital property). Such
moniesmay beconsi dered asincomewhen determining the amount of child support Husband should
pay, Gonsalves v. Roberts 905 S.W.2d 931,932 (Tenn. 1995), but cannot be considered when
making an equitable division of marital property. We decline to consider Husband's worker's
compensation settlement in our review of this matter.

However, thetrial court obviously based its decision on other factorsrelevant to the equities
involved in distributing the marital property. In particular, the court carefully recounted the other
property distributed and noted Husband's greater share of the personal property awarded. Without
considering the values of the automobiles, which the court found to offset each other, Husband
received $18,630 in cash and property; Wife received $3,000 worth of household fumishings. As
stated earlier, thedivision of property need not be equal to be equitable, and each spouse need not
receiveashare of every pieceof property. Thus, thetrial court correctly considered Husband's share
of the entire marital estate and found the distribution equitable. We agree.

Thetrial court al so considered Wife'sgreater contribution tothe support of the childrenwhen
it noted: "She'sgot thechildren. . . . [S]heisnow and has been for sometimereceiving an inadequae
amount of child support for these children and she's got her hands full with that."® Wife has
maintained alower paying job which provided the healthinsurance shewas required to maintain on
the children. We find it appropriate for the trial court to consider the economic hardships
experienced by Wifein determining whether awarding Husband part of her retirement account would
be equitable. Because of Husband's change of employment, and later because of hisaccident, Wife
has had to shoulder far more than her share of supporting the children.

9Both parents have a duty to support their children. Roble v. Roble, 295 S.W.2d 817, 818 (Tenn. Ct. App.
1956). Our child support guidelines contemplate that "theobligee will beexpending & leastan equal percentage of net
incomeas that of the obligor for the support of the children." TENN. ComP. R. & REGS., ch. 1240-2-4-.03(2). We note
that child support for three children amounts to 41% of the obligor parent's net income. TENN. COMP. R. & REGS., ch.
1240-2-4-.03(5). Thechild support guidelines also contemplate that theobligor parent will provide health insurance for
thechildren. TENN. ComP.R. & REGS., ch. 1240-2-4-.04(1)(a). Our regulationsrequire, "If the obligor isnot providing
health insurancefor the child(ren),an amount equal to the amountnecessary for the obligeeto obtain suchinsurance shall
be added to the percentage calculated . .." Id.
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Taking into consideration the deference allowed thetrial court's decision regardingdivision
of property, the greater share of the personal property Husband received, and Wife's greater share
of supporting the children, we affirm the trial court's award of the entirety of Wife's retirement
account to Wife. Wefind that thetrial court properly determined " the equities between theparties®
when making the distribution of property. Tenn. Code Ann. 8§ 36-4-121(¢)(10). This caseis
remanded for suchfurther proceedingsas may benecessary. Costsaretaxedto JamesO'Neil Spicer,
for which execution may issueif necessary.

PATRICIA J. COTTRELL, JUDGE



