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OPINION
Thisisasuit by the Town of Greenevilleto condemn aright-of-wayfor asanitary sewer line
over the property of John O. Hardin and Peggy Hadin, Defendants. The Hardins contested
Greenevill€ sright to condemn in the Trial Court and, after an adverse ruling, appeal to this Court.
Theproof showsthat the Greenevill e-Greene County A irport Authority, whichisestablished
by Greeneville and Greene County pursuant to T.C.A. 42-3-104, operates an airport owned by the

Authority, which employs three full-time and seven pat-time employees.

Thereareother buildingson the property owned by the Authority, which areleased at arental
of $6000 per month to Landair and Forwardair, which employs approximately 250 people.



BoththeAirport facility andtheleased premisesare served by separate sewer systemssimilar
to septic tanks. Because of the deterioration of the present systems, they were condemned by the
Public Health Authorities of the State of Tennessee, which required, pending remedial action, the
sewage be pumped into trucks and hauled away at acost of $2000 to $6000 per month.

The Authority determined to have a gravity system line, generaly following a creek and
joining an existing sewer lineinthevicinity of Baileyton Road. The easement sought, insofar asthe
Hardins' property was concerned, contained approximaely one-hdf acre and was approximately
1350 feet long and 20 feet wide.

TheHardinsinsist that by using therights-of-wayfor streetsinthearea, fewer condemnations
would be necessary, athough it would be necessaryto have apressure pump. The undisputed proof
shows that the expense incident tothe gravity system would be more than would be required for the
pressure pump system initially, but over the 50 years that it isestimated the gravity system would
be viable, it was much more cost efficient than the pressure pump which would need to be tended
at regular intervals, as well as replaced from time to time.

The principal thrust of this appeal is that the sewer line was mainly for the benefit of the
employees of the leased property and not those who operae and use the Airport. Counsel for the
Hardinsargued that although it might be said that the sewer linewould render apublic benefit, it was
not for public use and, hence, condemnation was unauthorized.

In support of the Hardins position, counsel’ s supplemental brief includes passages from A
Treatise on the Law of Eminent Domain in the United States (3 Ed.) by John Lewis, wherein he
points out there are two different views asto the question and concludes a narrow definition of the
words “public use” is proper. (See Appendix.)

Wefirst notethat the 3" Edition of Mr. Lewis' treatisewas printedin 1909, almost acentury
ago and significant changes in the law of eminent domain have since transpired.

The case of City of Knoxvillev. Heth, 210 S.\W.2d 326, 328 (Tenn. 1948), isingtructive. In
that case the City of Knoxville, acting through the Knoxville Utilities Board, sought to condemn
property improved with a busness building adjoining the General Administrative Offices of the
KnoxvilleUtilitiesBoard. The Supreme Court, inthe course of its opinion, pointsout the deference
that should be accorded to thecondemning authority asto what isa public use, recognizesthat “the
exact definition” of public useis*“elastic,” and then quotes extensively from other authorities:

“Eminent domain isthe right or power to take private property for public
use; theright of the sovereign, or of those to whom the power has been del egated,
to condemn privateproperty for public use, and to appropriate the ownership and
possession thereof for such use upon paying the owner a due compensation.” 29
C.J.S., Eminent Domain, § 1.



Thekey totheinstant litigation iswhether or not the proposed taking isfor
a“publicuse’. Thispresentsa“judicial question, confided by the peopleto their
courts, to insure a practical enforcement of this constitutional guaranty to the
citizen. But wherethetaking isfor apublic use, the only remainingrestriction on
the sovereign power isto pay the fair and reasonabl e val ue of the property taken,
generally denominated 'just compensation.’" Southern Railroad Co. v. Memphis,
126 Tenn. 267, 281, 282 148 SW. 662, 665, 41 L.R.A.N.S, 828,
Ann.Cas.1913E, 153; Federa Constitution, 5th Amendment; Tennessee
Constitution, Article I, Section 21.

The determinations of “public use” by the state or its agencies are entitled
to great weight or respect by the courts, since they relateto matters which should
and must have been known by the legislative branch. New Y ork City Housing
Authority v. Muller, 270 N.Y. 333, 1 N.E.2d 153, 105 A.L.R. 905.

Theterm “public use”, ashere used, is not capabl e of exact definition, but
Is elastic, in order to keep pace with changing conditions. The cases on the
subject are legion. Many will be found in an annotation in 54 A.L.R. 7 to 45,
inclusive. Inour judgment the best approach to the questionisto be found in the
following excerpt from Dornan v. Philadel phia Housing Authority, 331 Pa. 209,
200 A. 834, 840: “On the whole, although the cases on this subject in
Pennsylvaniahave been comparatively fewin number, it may fairly be statedthat,
while firmly maintaining the principle that private property cannot be taken by
government for other than a public use, they justify the conclusion that judicial
interpretation of 'public use' has not been circumscribed in our State by mere
legalisticformulasor philological standards. Onthecontrary, definition has been
left, asindeed it must be, to the varying circumstances and situationswhich arise,
with special reference to the socid and economic background of the period in
which the particular problem presentsitself for consideration. Moreover, views
asto what constitutes apublic use necessarily vary with changing conceptions of
the scope and functions of government, so that to-day there arefamiliar examples
of such usewhichformerly would not have beenso considered. Asgovernmental
activities increase with the growing complexity and integration of society, the
concept of 'public use' naurally expends in proportion.” It is such a wdl
recognized principlethat thegeneration and distribution of electric current, supply
of water and gasto the peopleisa* public use” we do not deem it necessary to dte
authority therefor. Theonly question, therefore, iswhether or not the land sought
to be condemned is such “an essential and integal [sic] part thereof” asto make
itsusea“public use’.

InNicholsv. Central VirginiaPower Co., 143 Va. 405, 130 S.E. 764, 767,

44 A.L.R. 727, it was well said: “It is difficult at times to observe the line of
demarcation between private benefit and public use. When the two are thus so
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blended--1 “the judicial practicein such casesisto goprove the undertaking if it

is capable of furthering a public use, and disregard the private benefit as amere
incident.’"

In the case at bar it will be noted that the public does use the facilities of the airport which
the sanitary sewer will serve. Additiondly, although the public doesnat in that senseusethe leased

property, rent paymentstherefrom are used to retire abonded i ndebtedness, which, of course, enures
to the benefit of the public.

Finaly, weobservethat if wewereto follow thestrict public use definition advanced by Mr.
Lewis, property could not be condemned for industrial parks, public housing, and the like.

For the foregoing reasons the judgment of the Trial Court is affirmed and the cause is
remanded for further proceedings not inconsistent with this opinion. Costs of appeal are adjudged
aga ngt John O. Hardin and Peggy Hardi n and their surety.

HOUSTON M. GODDARD, PRESIDING JUDGE



