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OPINION

Plaintiff’s action, based upon allegations of sexual harassment, pursuant to the
Tennessee Human Rights Act, and an alleged retaliatory discharge, wasdismissed by the Trial Judge
by granting defendant summary judgment. Plaintiff has appeal ed.

In granting summary judgment, the Trial Court held that the defendant had taken



“immediate and appropriate action” following plaintiff’s report of sexual harassment, and further
determined that defendant “ stated alegitimate, non-discriminatory business reason for terminating
the employment of plaintiff.”

Regarding the correctness of the Trial Court’s grant of summary judgment, our
Supreme Court has previously held:

In determining whether or not a genuineissue of material fact existsfor purposes of
summary judgment, courts in this state have indicated that the question should be
considered in the same manner asamotion for directed verdict made at the close of
the plaintiff'sproof, i.e., thetrial court must take the strongest | egitimate view of the
evidenceinfavor of the nonmoving party, allow all reasonableinferencesinfavor of
that party, and discard all countervailing evidence. Then, if thereis a dispute asto
any material fact or any doubt as to the conclusions to be drawn from that fact, the
motion must be denied. The court is not to "weigh" the evidence when evaluating
amotion for summary judgment. The caurt issimply tooverrule the motion where
a genuine dispute exists as to any material fact.

Byrdv. Hall, 847 SW.2d 208, 211(Tenn. 1993). The Supreme Court thus stated that in determining
whether or not to grant summary judgment, the court must first decide (1) whether afactual dispute
exists; (2) whether the disputed fact is material to the outcome of the case; and (3) whether the
disputed fact createsagenuineissuefor trial. 1d. at 214. The Court further explained that adisputed
fact ismaterial “if it must be decided in order to resolve the substantive claim or defense at which
the motion is directed”, and that it creates a genuine issue for trial if “a reasonable jury could
legitimately resolve that fact in favor of one side or the other.” 1d. at 215.

The Court has al'so made clear that the moving party has the burden of establishing
there is no genuine issue of material fact, and that the moving party is entitled to judgment as a
matter of law. Id.

Courts have generdly held that a cause of action for sexual harassment does not
accrue until the working environment has become sufficiently hostile or abusive that it alters the
employee’ sworking conditions, and that a determination on thisissue must be made by looking at
the totality of the circumstances. Harrisv. Forklift Sys., Inc., 510 U.S. 17, 114 S. Ct. 367, 126 L.
Ed. 2d 295 (1993); Campbell v. Florida Steel Corp., 919 SW.2d 26 (Tenn. 1996); Grissom v.
Metropolitan Gov't of Nashville, 817 SW.2d 679 (Tenn. Ct. App. 1991).

The Tennessee Supreme Court has said that to prevail against an employer on aco-
worker-created hostile work environment claim, the employee must prove that (1) the employesis
amember of aprotected class; (2) the employee was subjected to unwel come sexual harassment; (3)
the harassment occurred because of the employee’s gender; (4) the harassment affected a “term,
condition, or privilege” of employment; and (5) the employer knew, or should have known of the
harassment and failed to respond with prompt and appropriate correctiveaction. Campbell and Carr.
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Thisliability ispremised on anegligencetheory and not on respondeat superior, aswould bethe case
if a supervisor was doing the harassing. Parker v. Warren County Utility District, 2 SW.3d 170
(Tenn. 1999); and Carr. Thus, theemployer’sliabilityrelatesonlytoitsreactionto the conduct, and
not to the conduct itself. 1d.

The record shows that immediately upon receipt of plaintiff’'s complaint of
harassment, defendant’ sagentsbegan investigating plaintiff’ sallegationsby interviewing thealeged
harasser and other employees who worked closely with plaintiff. Once these statements were
completed, they were sent to the corporate office to be revieved by thelegal department. Inajoint
effort with the corporatelegal department, Mr. Crawford, the Human Resources Manager, reviewed
the statements and determined there was insufficient evidence to take action against the alleged
harasser, but he was warned to stay away from plaintiff in the future. According to Crawford, he
then told plaintiff of hisfindings and asked her to come back to work with the understanding that
her aleged harasser had been waned to stay away from her, and that if any further problems
developed, she was to let him know immediately.

An employer has a duty, once gven notice of the harassment, to take “prompt and
appropriate remedial action, reasonably calculated to terminate the harassment.” Campbell, and
Gravesv. Circuit City Stores, Inc., 1995 WL 371659 (Tenn. Ct. App. June 21, 1995). Theremedial
action which is reasonabl e and appropriate depends upon the circumstances of each case. 1d.

Ontheundisputed factsin thiscase, we concludetheTria Judgewascorrectinruling
that defendant took prompt and appropriae action which was calculated to terminate the alleged
harassment. Plaintiff admitted that the employer had in place an anti-harassment policy of which
shewasaware. Plaintiff’ sonly allegationsof harassmentwerethat the co-worker stared at her, asked
her to give him aride ona couple of occasions, and sent her a bag of candy. We conclude that as
amatter of law, the employer’s actions in this case, were appropriate.

Insupport of asummary judgment, defendant offered afidavitsthat plantiff wastold
on February 18 to return to work on February 19, and that she was supposed to work on the 19", 20"
and Saturday the 21%, aswell.! When she failed toreturn to work for those three days her absence
was reported, and in accordance with published company rules, she was terminated by letter on
February 23“. Inresponseto defendant’ smotion, plaintiff filed an affidavit, along with her husband,
which stated that her immediate supevisor told her to take off as much time as she needed to “get
hersdlf together”, and that she did not normal ly work on Saturdays, anyway.

Thus the issue which must be resolved is whether plaintiff can demonstrate that
defendant’ sgiven reason was hot true and was merely pretextual. Inorder to show pretext, plaintiff
can show that defendant’ s proffered reason hasnobasisinfact, i.e., that thereasonisfactually false.
See Smith v. Bridgestone/Firestone, Inc., 3 SW.3d 197 (Tenn. Ct. App. 1999); Newsomv. Textron

'Paintiff first made the claim of sexual harassment on February 17" to her supervisor.
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Aerostructures, 924 SW.2d 87 (Tenn. Ct. App. 1995); Versa v. Policy Sudies, Inc., 2000 WL
1211315 (Tenn. Ct. App. Aug. 25, 2000). Applying the relevant summary judgment standards, a
plaintiff must produce evidence “from which arational fact finder could infer that the company had
lied about its proffered reasons for [the employee’ 5] dismissal.” Versaat p.6.

In this case, the material fact could obviously be resolved in either party’s favor,
depending upon who the jury believes. If the jury believed plaintiff’s statements that she was not
told to return to work on the 19" and was fired on the 23 for being absent from work, then ajury
could rationally draw the inference that the real reason for plaintiff’s discharge was her report of
sexua harassment. The facts regarding plaintiff’s work schedule are disputed, and summary
judgment was thus improper on thisissue.

Thesummary judgment of the Trial Court isaffirmed in part and vacated in part, and
the cause remanded for further proceedings consistent with this Opinion.

The cost of the gpped isassessed to Hartco Fl ooring Company.

HERSCHEL PickKENS FRANKS, J.



