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OPINION
Factsand Procedural History

Appellant, David Nevills, isan inmate in the lawful custody of the Tennessee Department
of Corrections (“TDOC”) and incarcerated at the South Central Correctional Fadlity (*South
Centra”) in Clifton, Tennessee. South Central isoperated by Corrections Corporation of America
(“CCA"), aprivate entity under contract with TDOC to managethe facility.

On June 2, 1999, Mr. Nevills was charged with conduct in violation of Tennessee
Department of CorrectionsPolicy #9502.01.VI(E)(4)(a), otherwiseknown as* Solicitation of Staff.”
Following the charges, Mr. Nevill swaspl aced in segregati on for two days prior to ahearing before
South Central’ s Disciplinary Board. During his time in segregation, Mr. Nevills alleges that he



asked for a continuance of his disciplinary hearing for the opportunity to request exculpatory
witnesses and to confer with an inmate advisor. After having this request for continuance denied,
the Board conducted a hearing. Asaresult of the hearing, the Board made arecommendation to a
TDOC liaison that Mr. Nevills be found guilty of the alleged infraction. Consequently, the TDOC
liaison approved the recommendation and convicted Mr. Nevills of the offense.

Following his conviction, Mr. Nevills properly followed the policies established by TDOC
for appealing disciplinary convictions. However, on June 14, 1999, Jm Rose, Assistant
Commissioner with TDOC, affirmed the conviction. Subsequently, the Commissioner of
Corrections, Donal Campbell, aso affirmed the conviction.

On August 13, 1999, Mr. Nevills petitioned the Chancery Court of Wayne County for a
common-law and statutory writ of certiorari, naming the Board as respondent, to review the actions
taken by the Board. The Board, led by Chairman Leo V. Schachle, filed an answe and,
subsequently, amotion for summary judgment allegingthat the Board was not the proper respondent
in the matter. The chancery court granted the motion for summary judgment and this appeal
followed.

Standard of Review

The chancery court’s grant of summary judgment is not entitled to a presumption of
correctness on appeal. McClung v. Delta Square Ltd. Partnership, 937 S.W.2d 891, 894 (Tenn.
1996). Rather we must review de novo to determine whether the requirements of Tennessee Rule
of Civil Procedure 56 have been met. Mason v. Seaton, 942 SW.2d 470,472 (Tenn. 1997). A
summary judgment is warranted only when there are no genuine, material factual disputes with
regard to the claim or defense asserted in the motion and the moving party is entitled to ajudgment
asamatter of law. Bainv. Wells 936 S.W.2d 618, 622 (Tenn. 1997). In makingour determination,
we must take the strongest view of the evidence in favor of the nonrmoving party, allowing all
reasonableinferences in his favor and discarding all countervailing evidence. Shadrick v. Coker,
963 SW.2d 726, 731 (Tenn. 1998) (citing Byrd v. Hdl, 847 S\W.2d 208, 210-11 (Tenn. 1993)).

Law and Analysis

Although Mr. Nevills' pro seappeal failed to specifically define the issues presented before
this court, the following two issues pertaining to his claim that he is entitled to awrit of certiorari
should be addressed:

1. Whether Mr. Nevills named the correct respondent in his petition for awrit of certiorari;
and



2. Whether the protections affarded by the Due Process Clause of the Fourteenth
Amendment of the U.S. Constitution areimplicated under these circumstances, warranting i ssuance
of acommon-law or statutory writ of certiorari.

We will address each issue accordingly.

With regard to the first issue, we agree with the chancery court and hold that Mr. Nevills
failed to name the correct respondent in his petition for writ of certiorari. The Tennessee Supreme
Court has held that the Board at South Central has no authority to convict or impose sanctions upon
prisoners for violations of disciplinary rules. Mandela v. Campbdl, 978 S.W.2d 531, 533 (Tenn.
1998). In arriving at its conclusion in Mandela, the supreme court recognized that section 41-24-
110(5) of Tennessee Code Annotated provides in pertinent part:

No contract for correctional services shall authorize, allow or imply a delegation of
the authority or responsibility of the commissioner to a prisoner contractor for any
of the following: . . . granting, denying or revoking sentence credits; placing an
inmate under less restrictive custody or more restrictive custody; or taking any
disciplinary actions.

1d. (citing Tenn. Code Ann. § 41-24-110(5)). Whilethe Board was properly considered acontractor
as contemplated in the statute, the supreme court ruled that TDOC had not improperly delegated its
authority. Under the policiesin place at South Central, the court found that the authority to convict
and impose sanctions upon prisonersremained with TDOC. 1d.; seealsoDavisv. Rose No 01A01-
9610-CH-00494, 1997 WL 83617, *2-3 (Tenn. Ct. App. Feb. 28, 1997). The Board would merely
recommend punishment based on the Board's findings and an authorized TDOC representative
would either accept or amend the Board' s recommendations after their own review.

Based on Mandela, this Court has concluded numerous times that writs of certiorari
stemming from alleged violationsof rightsof prisonersat South Central during disciplinary heari ngs
must be directed towards TDOC as opposed to the Board or itsmembers.* Turner v. Campbdl, 15
S.W.3d 466, 468 (Tenn. Ct. App. 1999); seealso Wilsonv. S. Cent. Corr. Facility Disciplinary Bd.,
No. M2000-00303-COA-RM-CV, 2000 WL 1425228, at *5-6 (Tenn. Ct. App. Sept. 28, 2000);
Buford v. Tenn. Dep't of Corr., No. M1998-00157-COA-R3-CV, 1999 WL 1015672, at *5 (Tenn.
Ct. App. Nov. 10, 1999). As aptly stated by the Honorable Ben Cantrell of this Court, a writ of
certiorari “ should be directed to thegovernmental agency tha isresponsiblefor the actionsof which
the petitioner complains.” Turner, 14, S\W.3d at 468. Becausethe Board has no authority to convict

1We are aware of decisionsapparently contradicting the proposition that the only proper respondents for writs
of certiorarito review prison disciplinary boardsisTDOC. Seee.g., Sealsv.Bowlen, No.M1999-00997-COA-R3-CV,
2001 WL 840271, *3-5 (Tenn. Ct. App. July 26, 2001); however, in cases where other respondents, such as the
disciplinary board itself, w ere held to be properly named in writs of certiorari, the prisons where the claims arose were
state run rather than under contract with a priv ate entity for management. Thus, in such cases, people other than just
asole TD OC representative had authority to affect the liberty interests of prisoners.
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or impose sanctions upon a prisoner, it necessarily follows that a writ of certiorari to review the
Board' s actions would not provide any relief from convictionsor sanctions actually imposed upon
the prisoner. TDOC is the appropriate governmental agency that should have been named as
respondent.

In his brief, Mr. Nevills asserts that disputed facts exist which should have precluded the
chancery court from granting a motion for summary judgment. Mr. Nevills states that he “had not
been allowed or given [the] opportunity to discuss a defense with [his] inmate advisor, or the
opportunity to request [the] presence of exculpaory witnesses.” He further states that the Board
arbitrarily denied hisrequested continuance. However, upon inspection, these facts, when taken as
true, have no bearing on the propriety of the summaryjudgment. Asdiscussed above, theBoard was
not in aposition to deny Mr. Nevills his liberty interests.

Just asthe Supreme Court of Tennesseerecognized inMandela wetoo recognizethe amount
of involvement that the Board has in the disciplinary process at South Central. The Board's
responsi bilitiesinclude conducting hearings, reviewingthe evidence, and making recommendations
to TDOC for disciplinary action. However, we also cite with approval the Wilson court’s
acknowledgment of the following powers retained by the TDOC liaison throughout the entire
disciplinary process at South Central:

the authority to affirm or rej ect the segregation of any inmate pending disciplinary
action; to approve (or disapprove) of any sanctionsimposed on aninmate who pleads
guilty to a disciplinary offense; to stay or suspend the implementation of any
punishment for up to 60 days; to stay any punishment pending the results of an
appeal; and together with the warden, toreview and approve any confinement of an
inmate in punitive segregation for more than 30 days.

Wilson, 2000 WL 1425228, at * 3 (citations omitted). Further, we agree with the Wilson court that
the TDOC liaisonis not merely a*“ rubber stamp” in place only to approve actionstaken by the Board.
Id. Instead, the TDOC liaison has a duty to take an “active and decisive role in the disciplinary
process.” Id. Accordingly, whereaTDOC liaison failsin theserespeds, the Board, asacomposition
of privateemployees, can createliabilityfor thestate. Thus, Mr. Nevills' petitionfor writ of certiorari
improperly states the Board as respondent, as opposed to TDOC, and must fail for that reason.
However, evenif the Board werethe correct respondent inMr. Nevills' writ of certiorari,Mr. Nevills
appeal would till fail for the reasons below.

With regard to the second issue, we hold that Mr. Nevillsfailsto allege any facts regarding
his conviction which would tend to show adeprivation of aliberty interest entitling him to protection
under the Due ProcessClause of the Fourteenth Amendment of the U.S. Congitution. Accordingly,



the chancery court was not in error for failingto issue acommon law or statutory writ of certiorari.?

It is well settled that the scope of review under the common law writ of certiorari is very
narrow. Review under thewrit islimited to whether "theinferior board or tribunal (1) has exceeded
itsjurisdiction, or (2) hasactedillegally, arbitrarily, or fraudulently.” McCallenv. City of Memphis,
786 S.W.2d 633, 638 (Tenn.1990); see also Powell v. Parole Eligibility Bd., 879 SW.2d 871, 873
(Tenn.Ct.App.1994). Theintrinsic correctnessof the decision below can not be reviewed under the
writ. Arnold v. Tennessee Bd. of Paroles, 956 S.W.2d 478 (Tenn.1997). Asstated in Powell,"itis
not the correctness of the decision that is subject to judicial review, but the manner in which the
decisionisreached.” Powell, 879 SW.2d at 873. A lower board or tribunal's decision is subjec to
judicia review under the common law writ of certiorari if the lowe board or tribund "acted in
violation of constitutional or statutory provisions or in excess of its own statutory authority; has
followed unlawful procedure or been guilty of arbitrary or capricious action; or has acted without
material evidence tosupport itsdecision.” Wattsv. Civil Service Bd., 606 SW.2d 274, 277 (Tenn.
1980).

Here, Mr. Nevills seeks review of the aleged denia of due process and not the find
determination of his guilt. Mr. Nevills dleges that the Board violated his due process rights by
arbitrarily denying arequested continuance of hisdisciplinary hearing, which resulted in aninability
to request excul patory witnesses and to confer with an inmate advisor. Further, Mr. Nevills claims
the Board failed to adequately summarize the reasons for its findings asrequired by TDOC palicy.
Thus, because Mr. Nevilspresentsaclamthat the Board viol ated hisconstitutional dueprocessrights
rather than a claim asto the intrinsic correctness of the decision, his claim could properly fall under
the gambit of issues available for review under a common law writ of certiorari. However, upon
analyzing Mr. Nevills claim that he was denied due process of law, we find his argument without
merit.

We must first address the necessary procedural requirements for aconstitutionally adequate
prison disciplinary hearing. The United States Supreme Court has held that a prisoner retains
congtitutional rights even upon incarceration. However, the "full panoply of rights' afforded
defendantsin criminal prosecutions does not extend to prisoners subject to disciplinary procesdings.
Wolff v. McDonnell, 418 U.S. 539, 556 (1974). Minimum constitutional requirementsinclude (1)
written notice of the charges at |east twenty-four hours prior to the hearing; (2) an opportunity to
present witnesseswhen daing so would not be unduly hazardousto institutional safety or correctional
goals; (3) an impartial decisionmaker; and (4) a written statement by the fadt finders as to the
evidence relied upon and the reasons for the disciplinary action. 1d. at 564-66. An inmate does not
have aright to either retained or appointed counsel. In situationswheretheinmateisilliterate or the
Issueis highly complex, however, the inmate may seek theaid of another inmate or receive aid from
the staff. An inmae does not have aright to confrontation or cross-examination of witnesses.

Weneed only discuss the merits regarding the issuance of acommon law writ of certiorari inthe matter before
us. InBuford, this Court clearly held that statutory writsof certiorari are not available for review of proceedings taken
by prison disciplinary boards. Buford, 1999 WL 1015672, at *4.
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The Supreme Court later limited its holding in Wolff by finding that theimposition of certain
disciplinary sanctions doesnot create al iberty interest entitli ng a prisoner to due process protections.
An inmate is entitled to the limited due process rights provided in Wolff only when the resulting
sanctionsimpose " atypical and significant hardship ontheinmateinrelationto the ordinaryincidents
of prisonlife." Sandinv. Conner, 515 U.S. 472, 483-85 (1995). Thus, Sandin focuses on the nature
of the deprivation imposed upon the inmate. Courts have held that the following punishments do not
createprotected liberty interestsunder the Sandin standard: placement inten day solitary confinement
with loss of sentence reduction credits for that time, written and verbal warnings, and confiscation
of personal property, Armstrong v. Tenn. Dep’t of Corr., No. M2000-02328-COA-R3-CV, 2001 WL
618603 (Tenn. Ct. App. June 7, 2001); placement in thirty day segregated confinement, placement
in five day segregated confinement suspended for sixty days, loss of six months of visitation
privileges, and payment for adrug screen, Dotson v. TDOC, No. 01A01-9811-CV-00596, 1999 WL
430405, at * 1 (Tenn.Ct.App. June 29, 1999); transfer to amore severe prison facility, Mack v. Jones,
No. 03A01- 9806-CV-00215, 1999 WL 172645, at *3 (Tenn.Ct.App. Mar.24, 1999); removal from
a prison job, Blackmon v. Campbell, No. 01A01-9807-CH-00361, 1999 WL 85518, at *1
(Tenn.Ct.App. Feb.23, 1999); and placement on lockdown, Hawkins v. Sundquist, No.
01A01-9803-CH-00164, 1999 WL 22386, at *1 (Tenn.Ct.App. Jan.21, 1999).

Here, Mr. Nevills has faled to allege, a@ther at the trial or appellate levd, that atypical and
significant hardships in relation to the ordinary incidents of prison lifewere imposed upon him. In
Mr. Nevills original complaintinchancery court, herequested reimbursement of a$5.00“ guilty fee.”
Further, Mr. Nevills spent two days in segregation pending his hearing before the Board. However,
consistent with our prior opinions, these sanctions fall short of the imposition of atypical and
significant hardships in relation to the ordinary incidents of prison life. Thus, Mr. Nevillsfailed to
show hisliberty interestswere at stake and that he was entitled to any of thelimited dueprocessrights
provided to prisoners in Wolff. Thus, denia of the writ of certiorari by the chancery court was
proper.

Conclusion

For theforegoing reasons, the decision of the chancery court isaffirmed. Costs of thisappeal
are taxed against the Appellant, David Nevills, for which execution may issue if necessary.

ALAN E. HIGHERS, JUDGE



