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This matter comes to us on appeal from summary judgment granted due to Tennessee's lack of
personal jurisdiction over Defendant. Plaintiff attempted to rent acondominiumin Floridaand sued
Defendant in Tennessee for breach of contract after Defendant discovered a mistake in the quoted
priceand refused to rent the condo to Plaintiff for thequoted price. Thecircuit court determined that
Tennessee had no personal jurisdiction over Defendant and dismissed the case. We affirm.
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WiLLiam B. CaIN, J., delivered the opinion of the court, in which BEN H. CANTRELL, P.J., M.S. and
PaTRICIA J. COTTRELL, J., joined.
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OPINION

Plaintiff/Appellant, G. Kline Preston, 1V (hereinafter ‘Preston’) went to Garrett Redty
Services (hereinafter ‘Garrett’) in Seagrove Beach, Florida in July of 1999 while vacationing in
Florida to discuss renting a condo for the next year. This was thefirst contact Preston had with
Garrett Realty. The partiesdiscussedtherental of alarger condo thanthe one Preston was currently
renting from another agency. They discussed atwo week rental for the following year, but did not
agreeon the exact price sincethe pricelist for thefollowing year was not yet determined. However,
the parties did discuss the rate for which the condo was currently renting and compared that rateto
what he was paying at the time.

Preston testified that the condominium he rented in Floridaduring the summer of 1999 was
atwo bedroom for which he paid $1800 per week, or $3600 for two his two week rental. He also
testified that the two bedroom condominium was not as nice at the three bedroom he was trying to
rent from Garrett. The partiesdiscussed the fact that the three bedroom condo he wished to rent for



the summer of 2000 was nicer and would be more expensive. An employee of Garrett testified that
the summer rate for the condominium in 1999 was $2280 per week and that this rate was discussed
with Preston during hisinitial contact with Garrett in Florida.

In January of the following year, Preston received aletter from Garrett Realty providing a
price of $2370 for the two week rental period requested; however, thisletter contained an error and
actually only provided the price for a one week rental. On approximately February 4, 2000,
Preston’s wife called to book the rental using her husband credit/debit card as payment. A few
weeks after that, Garrett contacted Preston to |et them know there had been amistake in the quoted
price and to seeif they still wanted the rental. Preston refused to accept the rental at the cormrected
price. His credit card had not been charged and was never charged.

Preston suedin Davidson County General SessionsCourt for breach of contract and violation
of Tennessee' sconsumer protection laws and obtained ajudgment against Garrett in the amount of
$2617.70. The case was appealed to Davidson County Circuit Court, which determined that
Tennesseedid not havein personamjurisdiction over Garrett and granted their Motionfor Summary
Judgment. Preston now appeals the circuit court’s decision.

The decisiveissue presented for review iswhether thetrial court was correct infinding that
Tennessee did not have personal jurisdiction over the defendant. We find that Tennessee has no
personal jurisdiction over Garrett in this matter and afirm the trial court.

Preston argued that Garrett failed to set forth sufficient facts to establish lack of minimum
contactswith the State of Tennessee such that there was no jurisdiction over them and that Garrett
did not provide facts to show there was no contact with Plaintiff in the State of Tennessee. Also,
Garrett did not provide sufficient facts to show insufficient minimum contacts with the state to
confer general jurisdiction. Preston pointed to the fact that Garrett’ s offer to lease was received by
Plaintiff in Tennessee, that the offer was accepted by phone in Tennessee, and that payment was
tendered in Tennessee. Preston further argued that Garrett admitted doing business in Tennessee
by advertising in four major newspapers, thus, purposely availing itself of the jurisdiction of
Tennessee.

Astheinquiry hereinvolves wholly a question of law, we review the decision of the circuit
court de novo, without any presumption of correctness, in determining whether the requirements of
Tennessee Rules of Civil Procedure 56 have been met. Saplesv. CBL & Assocs., Inc., 15 SW.3d
83, 88 (Tenn. 2000).

[SJummary judgment is appropriate where: (1) thereis no genuineissue with regard
to the material fadsrelevant to the claim or defense contained in the motion; and (2)
themoving party is entitled to ajudgment as amatter of law on the undisputed fads.



Saples, 15 S.W.3d at 88 (citations omitted). In the case at bar, no party has questioned the material
facts. Theonly issueiswhether the facts confer jurisdiction on the State of Tennesseeto deddethis
dispute.

Preston misstates the law and burden of proof in this matter arguing that Garrett must show
lack of minimum contacts However, it is well settled law that “[t]he burden of establishing
jurisdiction over the persons of the defendants rests with the plaintiff.” International Techs.
Consultants, Inc. v. Euroglas SA., 107 F.3d 386, 391 (6" Cir. 1997). Garrett, in its Motion for
Summary Judgment, showed that the undisputed facts presented by Preston did not provide the
minimum contactsrequisitefor Tennesseeto havejurisdiction inthiscase. Assuch, themotionwas
properly granted.

The basic test for jurisdiction was prescribed by the United States Supreme Court in
International Shoe Co., v. Washington, 326 U.S. 310 (1945) and is based on due process
requirements of the Constitution.

[D]ue process requires only that in order to subjed a defendant to ajudgment in
personam, if he be not present within the territory of the forum, he have certain
minimum contacts with it such that the maintenance of the suit does not offend
‘traditional notions of fair play and substantial justice.’

International Shoe, 326 U.S. at 316. The court recognized two circumstances under which astate
can havejurisdictionover an out-of-gatedefendant. Thefirstiswhereadefendant’ s continuousand
systematic activities giveriseto theliabilities on which alaw suit isbased. Id. at 317. The second
iswere defendant’ s continuous activities are “ so substantial and of such a nature asto justify suit
againstit on causesof action arising from dealingsentirely distinct fromthose activities.” 1d. at 318.

The Supreme Court has continued to use this two tiered analysis of contacts to determine
whether adefendant’ scontactswith theforum state comport with ‘ traditional notionsof fair play and
substantial justice.’

When a controversy is related to or ‘arises out of’ a defendant’s contacts with the
forum, the Court has said that a ‘ relationship among the defendant, the forum, and
thelitigation’ isthe essential foundation of in personam jurisdiction. Evenwhenthe
cause of action does not arise out of or relate to the foreign corporation’s activities
intheforum State, due processisnot offended by a State’ s subjectingthe corporation
to itsin personam jurisdiction when there are sufficient contacts between the State
and the foreign corporation.

Helicopteros Nacionales De Colombia v. Hall, 466 U.S. 408, 414 (1984).



When a State exercises personal jurisdiction over adefendant inasuit not arising out
of or related to the defendant’ s contacts with the forum, the State has been said to be
exercising “general jurisdiction” over the defendants.

Id. at 415 n9.

In order for a state to have jurisdiction, a defendant must have minimum contacts with the
forum state, either whereadefendant’ scontinuousand systemdic activitiesgiverisetotheliabilities
sued on or where a defendant’ s continuous activities are so substantial asto justify jurisdiction
unrelated to those activities. Inthiscase, the cause of action did not arise out of Defendant’ sconduct
in Tennessee, and Defendant did not engage in continuous and substantid activities that would
justify general jurisdiction for actions unrelated to those contacts.

In determining whether Tennessee can exercisegeneral jurisdiction over adefendant welook
at al of thedefendant’ s contactswith theforum state  These contactsmust be continuous corporate
operations within the state that are so substantid and of such a nature that they would justify a suit
againstthe defendant on acause of action arising from dealingsentirely distinct fromthoseactivities.
International Shoe, 66 U.S. at 316.

The only evidence presented of contacts with the State of Tennessee are advertisementsin
three Tennessee news papers and advertisements in Southern Living magazine. Garrett also sent
Preston aflyer containing rates for its condominiums and the letter containing Garrett’s incorrect
‘offer.” Garrett contacted Preston by phone to let them know the quoted price was a mistake and
accepted payment viaphone from Tennessee through Preston’ s credit/debit card. 1t isobvious that
these contacts are not continuous and substantial and do not permit Tennessee to exercise general
in personam jurisdiction over Defendant.

However, evenif Tennesseedoesnot havegeneral jurisdiction over adefendant, it may assert
specific jurisdiction over an out-of-state defendant if that defendant has “fair waming that a
particul ar activity may subject [them] tothejurisdiction of aforeign sovereign.” Burger King Corp.,
v. Rudzewicz, 471 U.S. 462, 472 (1985), citing Shaffer v. Heitner, 433 U.S. 186, 218 (1997)
(Stevens, J., concurringinjudgment). “[T]his‘fair warning’ requirement issatisfied if the defendant
has ‘ purposefully directed’ his adivities at residents of the forum and the litigation results from
alleged injuries that ‘arise out of or relate to’ those activities.” Burger King, 471 U.S. at 472
(citations omitted).

[T]he constitutional touchstone remains whether the defendant purposefully
established “ minimum contacts’ intheforum State. . .. “[T]heforeseeability that is
critical to due process analysis . . . is that the defendant’ s conduct and connection
with the forum State are such that he should reasonably anticipate being haled into
court there.” In defining when it is that a potentid defendant should “reasonably
anticipate” out-of-statelitigation, the Court frequently has drawn from the reasoning
of Hanson v. Dencla:



“The unilateral activity of thosewho claim some relationship with a
nonresident defendant cannot satisfy therequirement of contact with
the forum State. The application of that rule will vary with the
quality and nature of the defendant’s activity, but it is essential in
each casethat there be some adt by which thedefendant purposefully
availsitself of the privilege of conducting activitieswithin theforum
State, thus invoking the benefits and protections of its laws.”

This*purposeful availment” requirement ensuresthat adefendant will not be
haled into ajurisdiction solely asaresult of “random,” “fortuitous,” or “attenuated”
contactsor of the “unilateral activity of another party or third person.” Jurisdiction
is proper, however, where the contacts proximately result from actions by the
defendant himself that create a substantial connection” with the forum State. Thus
where the defendant “deliberately” has engaged in significant activities within a
State, or has created “ continuing obligations’ between himself and residents of the
forum, he manifestly has availed himself of the privilege of conducting business
there, and becausehis activities areshielded by “the benefits and protections’ of the
forum’s laws it is presumptively not unreasonable to require him to submit to the
burdens of litigation in that forum aswell.

Burger King, 471 U.S. at 474-76 (citationsomitted). Theminor and attenuated contacts Garrett had
with Tennessee during their attempt to negotiate an agreement with Preston certainly do not rise to
the level of minimum contacts that would cause Garrett to reasonably anticipate being haled into
court in Tennessee.

Burger King further clarifiestheissuesin this case by giving guidance specificdly directed
at contract negotiations.

If thequestioniswhether anindividual’ scontract with an out-of -t ate party alone can
automati cally establish sufficient minimum contactsin the other party’ shomeforum,
we believe the answer clearlyisthat it cannot. . . . Instead, we have emphasized the
need for a“highly realistic” approach that recognizesthat a“contract” is* ordinarily
but an intermediate step serving to tie up prior business negotiations with future
consequences which themsdlves are the rea obj ect of the businesstransaction.” It
isthesefactors- prior negotiationsand contemplated future consequencesdong with
the terms of the contract and the parties’ actual course of dealing - that must be
evaluated in determining whether the defendant purposefully established minimum
contacts with the forum.

Id. at 478-79.

With regard to the alleged contract at issue, Preston contacted Garett in Florida and all
discussions regarding rental dates and price wereheld in Florida. The object of the contract isin
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Florida, and performance of the contract would occur in Florida. A single letter, requested by
Preston, providing apricefor rental; an advertising flyer containing updated prices, sent to Preston
in Tennessee after his tour of the propety and dedsion to rent; a phone call from Preston, in
Tennesseg, to Garrett, in Florida, to reservethe desired property in Florida; and a phone call from
Garrett, in Florida, to Preston, in Tennessee, to inform Preston of Garrett’ smistake are not enough
to establish minimum contacts such that Garrett purposefully availeditself of doing businessin the
State of Tennessee.

Wefind that Tennessee has no jurisdiction over thismatter. Thetrial court properly granted
Defendant’ sMotion for Summary Judgment andisherein affirmed. All other issuesare pretermitted
by this decision regarding jurisdiction.

WILLIAM B. CAIN, JUDGE



