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OPINION
l.
David Rivkin and Lori Postd met in April 1994 at a music convention in Memphis. Mr.

Rivkinwasasuccessful, award-winning producer. Ms. Postal was a28-year-old divorcée who was
living in Atlanta with her mother and stepfather. She sold bathing suits at wholesale and had also



started arecord label. Ms. Postal was attending the Memphis convention to obtain arecord contract
for a singer and a band that she represented. Even though Ms. Postal knew that Mr. Rivkin was
married and had three children,! shewel comed hisromantic advances. Withinashort period of time,
they began living together at the Peabody Hotel in Memphis and later moved into a house Mr.
Rivkin bought in a Memphis suburb.

Inearly 1995, Ms. Postal discovered she was pregnant with Mr. Rivkin’schild. Mr. Rivkin
suggested an abortion, but Ms. Postal did not agree Their child was born in September 1995.
Shortly after their child was born, Mr. Rivkin soldthe house in Memphis and the parties moved to
Williamson County becausethey believed that Mr. Rivkin would have greater successasaproducer
inthe Nashvillearea. Mr. Rivkinwasthe parties sole source of support, and he wasableto provide
an exceptionally affluent lifestyle for Ms. Postal and their child despite his continuing obligations
to hiswife and children. He purchased a $420,000 homein Williamson County and horsesfor Ms.
Postal. He also hired ananny for the child. Not surprisingly, Ms. Postal took to thislifestyle. She
did not work outside the home but rather spent her timeraising the parties’ child,training her horses,
and entertaining her personal friends and Mr. Rivkin's business associates.

But all was not well with the parties. They entered counseling in an effort to save their
relationship. One of their problems stemmed from Ms. Postal’ s concern that her family knew that
shewasliving with amarried man and had given birth to hischild. Sheinsisted that Mr. Rivkin buy
her an engagement ring to enable her to save face with her family. When Mr. Rivkin did not
purchasearing for her, Ms. Postal ordered aring herself. Mr. Rivkin eventually paid for the ring
after Ms. Postal refused to return it and also permitted her to wear it in front of her family. Ms
Postal told her parentsthat she and Mr. Rivkin were planning to wed after hewasdivorced, and Mr.
Rivkin did not contradict her. However, the parties themselves never discussed specific wedding
plans.

The parties’ relationship had disintegrated further by August 1996. Ms. Postal accused Mr.
Rivkinof sexually molesting their child, and the Williamson County Juvenile Court, at theinsistence
of the Department of Human Services, ordered Mr. Rivkinto move out of the houseand to stay away
from the child while the Department conducted its investigation. Despite her charges against Mr.
Rivkin, Ms. Postal continued to have sexual relations with him. Although Mr. Rivkin was
eventually cleared of all the molestation charges, Ms. Postal’ sallegationsirretrievably damaged the
parties’ relationship.

Mr. Rivkin wasfinally divorced from hiswifein March 1997. However, by thistime, Mr.
Rivkin was no longer living in the parties' house. He saw Ms. Postal on occasionand continued to
pay for al her living expenses, the mortgage on the house, the payments on her truck, and all of the
child’s expenses. One of their last meetings was Ms. Postal’s birthday in May 1997. On this

1Mr. Rivkin had married M aryen Cukier Rivkin in March 1977. He and Ms. Rivkin had sparated in June
1993.
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occasion, Mr. Rivkin asked Ms. Postal to return the “engagement” ring and to begin paying some
of her living expenses. Ms. Postal returned the ring, and approximately onemonth later, Mr. Rivkin
told her that their relationship was over and that he no longer wished to see her.

When it became evidert that their relationship had ended, neither party followed Emily
Post’ s sage advice “to take the high road —and moveon.”? In September 1997, Mr. Rivkin filed suit
in the Chancery Court for Williamson County seeking a partition of the parties’ jointly-owned
property and the return of hispersonal property that wasstill in Ms. Postal’ spossession. Ms. Postal
responded with a counterclaim seeking damages for breach of promiseto marry. Asaresult of this
litigation, Mr. Rivkin stopped paying Ms. Postal’ s living expenses and the mortgage on the house.
Ms. Postal was required to borrow money from her mother and father in order to stave off
foreclosure. Eventually, the parties agreed to sell the house and to place the proceeds in escrow.
Beforethe case cametotrial, Ms. Postal’ sfather attempted to intervenein thelawsuit to recover the
money he had loaned his daughter.

Thetrial court heard the case without ajury in November 1998. In April 1999, thetrial court
filed amemorandum concluding that Mr. Rivkin had breached his promise to marry Ms. Postal and
that Ms. Postal wasentitled to $150,000 in damages. Thetrial court awarded the partiesequal shares
of the remaining proceeds from the sale of the house and divided the other pieces of personal
property generally according to schedules submitted by the parties, except for Mr. Rivkin's
grandmother’ s cedar chest which was awarded to Ms. Postal. The court also reduced Ms. Postal’ s
award by $2,000, representing the damageto Mr. Rivkin'sgold and platinum records that had been
in her possession, and dismissed Ms. Postal’ s father’ s motion to intervene.

Both partiesfiled Tenn. R. Civ. P. 59.04 motions asking the trial court to address the 1993
GMC truck that had been overlooked in the memorandum opinion and judgment. The trial court
filed an order in August 1999 awarding the truck to Ms. Postal, and then vacated and re-entered the
order in October 1999 because neither of the parties had received its August 1999 order. On this
appeal, Mr. Rivkin takes issue with the $150,000 damage award and the division of the jointly-
owned property. Ms. Postal takes issue with the trial court’s decision to deduct $2,000 from her
judgment becauseof the damage to Mr. Rivkin's gold and platinum records.

Thomas Hardy offended the Victorian opinionmakers of hisday by suggesting in his 1896
novel Jude the Obscure that marriage was merely a contract that some persons entered into as
unwisely asthey entered into other contracts. Many persons, other than clericsand literary critics,
sensed that Hardy had apoint. Lessthan three-quartersof acentury after the publication of Judethe
Obscurein book form, much of the polite squeamishness over Hardy’ s suggestion had evaporated,

2Emin Post, Emily Post’s Wedding Etiquette 12 (Peggy Post ed., 4th ed. 2001).
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and even the courtswere openly characterizing marriage asacontract. See, e.g., Jambronev. Davd,
156 N.E.2d 569, 571 (1ll. 1959); Diemer v. Diemer, 203 N.Y.S.2d 829, 834 (N.Y. 1960).

Though some may still object to characterizing marriage as a contract, promises to marry
have been enforceable as contracts well before Hardy wrote about Jude Fawley and Susanna
Bridehead. See 1 Homer H. Clark, Jr., The Law of Domestic Relationsin the United Sates§1.1 (2d
ed. 1987) (“Clark”) (discussing the history of breach of promise to marry). The contract to marry
has been described as“ essentially different from every other contract known to thelaw.” Lewisv.
Tapman, 45 A. 459, 461 (Md. 1900). Some courts have said that it “ stands on a different footing
from the general commercid contract.” Minsky v. Satenstein, 143 A. 512, 514 (N.J. 1928).
Professor Williston points out that while ordinary contract principles “find specia and peculiar
applications’ to contractsto marry, such executory mutual promises are neverthel ess subject for the
most part to the rules governing any other bilateral contract. 10 Samuel Williston, Treatise on the
Law of Contracts 8 1289 (Walter H. Jaeger ed., 3d ed. 1967). Asfar ascontracts go, oneisjust as
binding as the other. Attridge v. Pembroke, 256 N.Y.S. 257, 260 (App. Div. 1932).

In England, before the founding of this country, questions touching on marriage and breach
of a promise of marriage were chiefly the province of the ecclesiastical courts. Lewisv. Tapman,
45 A. at 460; Lawrence M. Friedman, A History of American Law 202 (2d ed. 1985). Those courts,
however, lacked power to grant relief in breach of promise to marry cases other than to decree a
performance of the marriage on pain of spiritual punishment. Eventually, asmarriage began to be
viewed as“largely aproperty transaction, entered into asmuch for material advantagesasfor reasons
of sentiment,”2 actions for breach of promiseto marry found their way into the King’ s courts where
the aggrieved parties could obtan what they actudly wanted — money damages. Lewisv. Tapman,
45 A. at 460.

The common-law action for breach of promise to marry made its way to the American
colonies along with most of the common law of England. Here, it started out as*a popular means
of soothing the sufferings of rejected love.”* In time, however, it became subject to abuse.
Borrowingideasfromtort law, the courtsbegan permitting juriesto award punitive damages. Note,
Heartbalm Statutes and Deceit Actions, 83 Mich. L. Rev. 1770, 1773-74 (1985); Comment,
California Reopens the “ Heartbalm” Action, 9 Stan. L. Rev. 406, 408 (1957). Most breach of
promise to marry actions were brought by women againg men,® and men’s fears of excessive
verdictsand their distastefor the scandal surrounding such suits gave women the power towield the
cause of action ailmost as blackmail. 1 Clark § 1.1; Note, Heartbalm Statutes and Deceit Actions,
83 Mich. L. Rev. at 1776-77.

31 Clark § 1.1.
4
1Clark 8§ 1.1.

5See, e.g., Poster v. Andrews, 182 Tenn. 671, 189 SW.2d 580 (1943); Goodner v. Goodner, 147 Tenn. 517,
249 SW. 805 (1923); Brown v. Odill, 104 Tenn. 250, 56 S.W . 840 (1900).
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By the 1930s, newspaperswere publishing accounts of “ spectacul ar* extortion and blackmail
rackets” based on these claims. William B. Eldridge, Domestic Relations — Breach of Promise
Actions, 21 Tenn. L. Rev. 451, 451 (1950) (“Eldridge’). The publicity of the “unfounded suits,
perjury, and excessive verdicts at the hands of . . . seemingly ever gullible. . . [juries] armed with
unrestrained discretion” eventually prompted a movement to reform these claims. Eldridge, 21
Tenn. L. Rev. at 452. Beginning with Indianain 1935, the states began enacting statutes aimed at
ending the perceived abuses associated with breach of promise claims. 1 Clark § 1.1; Note,
HeartbalmStatutesand Deceit Actions, 83 Mich. L. Rev. at 1770-71; Comment, California Reopens
the “ Heartbalm” Action, 9 Stan. L. Rev. at 408.

Many states abolished the cause of action atogether, prompting courts to jump on a
bandwagon of sorts that some thought went too far. It became increasingly evident that the
pendulum was swinging too far in the other direction. The barriers erected to correct one evil gave
legal protection to another. The courts, perhaps overzealous in their interpretation of legislative
intent, construed these statutes as prohibiting tort actions between formerly betrothed parties for
fraud and deceit . . ..° Eldridge, 21 Tenn. L. Rev. at 452.

Tennessee chose amiddle course. Rather than abolish the common-law cause of action for
breach of promise to marry, this state chose to rein it in a bit. In 1949, the Tennessee Generd
Assembly passed an act which, according to its caption, was designed “to prevent certain injustices
in suits for damages for the breach of promise or contract of marriage.”” This act circumscribes
breach of promiseclaimsin four significant ways. First, Tenn. Code Ann. § 36-3-405 providesthat
these claims could not be joined with other damage claims. Second, Tenn. Code Ann. § 36-3-401
requiresthat promisesor contracts of marriage could only be established using either signed, written
evidence of the promise or contract or the testimony of at least two disinterested witnesses. Third,
Tenn. Code Ann. 8 36-3-403 requiresjuriesto consider the parties ageand experiencein calculating
damages? Finally, Tenn. Code Ann. § 36-3-404 prohibitsawarding punitivedamagesin caseswhere
the alleged breaching party wasover sixty yearsold. These statutes survive to the present day, and
thus this case is governed by their strictures.

1.
EviDENCE OF THE CONTRACT OR PROMISE TO MARRY

6Deceit actions for damages resulting from a fraudulent promise to marry have as their object compensating
a party for expendituresmade in reliance on the deceitful promise. Note, Heartbalm Statutes and Deceit Actions, 83
Mich. L. Rev. at1772 n.10.

7Act of April 8,1949, ch. 161,1949 Tenn. Pub. Acts486, now codified a& Tenn. Code Ann. §§ 36-3-401, -405
(1996).

8I n fact, Tenn. Code Ann. § 36-3-403 specifically provided that “[a]ny previous marriage on the part of such
plaintiff shall be considered by the court and jury in mitigation of the damages that might other wise be allowed.”
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A suit for breach of promise or contract to marry followsthe proceduresgenerally associated
with other actions for breach of contract. Kaufman v. Fye, 99 Tenn. 145, 167, 42 SW. 25, 30
(1897). Thus, the plaintiff has the burden of proving the existence of a contract, that is an offer of
marriage and an acceptance, along with consideration (which need only be a reurn promise to
marry). Weeksv. Mays, 87 Tenn. 442, 443, 10 SW. 771, 771-72 (1889); Conn v. Wilson, 2 Tenn.
(2 Overt.) 234, 234 (1814); Clark § 1.2, at 6. The plantiff must also prove the other party’ s refusal
to marry or the disavowal of intent to perform. Crossett v. Brackett, 105 A. 5, 6 (N.H. 1918).

Ms. Postal’ s testimony alone isinsuffident to prove the existence of a promise or contract
tomarry. Tenn. Code Ann. 8§ 36-3-402. To meet her burden of proof in this case, Tenn. Code Ann.
§ 36-3-401 requires her to present either “written evidence of such contract, signed by the party
against whom the action is brought” or with the testimony of “at least two disinterested witnesses.”
Asbest we can determine, thetrial court concludedthat Ms. Postal presented evidenceof both sorts.
We have concluded that the trial court erred on both counts.

A.
Written Evidence of a Contact or Agreement to Marry

We turn first to the “written evidence.” In March 1996, one month after he purchased the
Williamson County house, Mr. Rivkin executed aquitclaim deed conveying the property to himself
and Ms. Postal as joint tenants with right of survivorship. Thetrial court appears to have decided
that this quitclaim deed is the sort of written evidence that Tenn. Code Ann. § 36-3-401 requires.’
The quitclaim deed, however, falls far short of the mark.

We presume that the Tennessee General Assembly intended to make a useful contribution
tothelaw governing breach of promiseto marry caseswhen it enacted Tenn. Code Ann. 8§ 36-3-401.
Accordingly, the statute must contempl ate that any writing proffered to satisfy Tenn. Code Ann. §
36-3-401 must have real probative force with regard to the existence of both an offer to marry and
an acceptance. Thewriting must, in the language of Tenn. R. Evid. 401, make the existence of Mr.
Rivkin's promise to marry more probable than it would be without the evidence.

“Itisobvious,” asonetreatise putsit, “that not only are most engagements to marry arrived
at informally and without witnesses or written record, but in many instances there is no explicit

9In its April 21,1999 amended memorandum, the trial court concludes that Tenn. Code A nn. § 36-3-401 is
“definitionally unclear” and then states: “Does this mean a complete written contract or a writing supporting the
conclusionthat a promise or contract of marriage exists? If the latter, then Mr. Rivkin’s Quitclaim Deed to Ms. Postal
renders moot a determination of whether the promise or contract has been proven by at least two ‘disinterested
witnesses.” Therefore, considering all the foregoing, the Court will not place aconstruction on the statutewhich would
be the most extreme deviation from common law or antique appellate decisions governing the breach of promise of
marriage.” Ms. Postal’s appellate brief characterizesthetrial court’sreasoning asfollows: “Thetrial court appearsto
have interpreted the quitdaim deed executed by Mr. Rivkin shortly after the purchase of the Harpeth School Road
property,to possibly constitute thetype of writing called f or by the statute. . .. How ever, thetrial court did not elaborate
further on how it found the deed to satisfy the requisites of the statute.”
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exchange of promises at all.” 1 Clark § 1.2. Accordingly, proof of an engagement would be
impossibleif theplaintiff wererequired to produce evidencethat at some specific moment the parties
formally exchanged promises and reduced these promisesto writing. Tenn. Code Ann. 8§ 36-3-401
isnot intended to go that far. Rather, it callsfor signed, written evidence that the parties were, by
mutual agreement, on the way to becoming husband and wife. Many kinds of writings would
suffice.’?

Mr. Rivkintestified tha hegave Ms. Postal ajoint tenant’ sinterestintheWilliamson County
house as away of making sure that their child would be provided for shoud something happento
him. In hiswords, the quitclaim deed was executed “for the child, in the event something happened
to me; [so] that the child would haveahousetolivein.” If we discount this explanation because the
trial court stated that it “disbelieve[d] Mr. Rivkin and his denial of any agreement to marry Ms.
Postal,” we are left with no other direct evidence of Mr. Rivkin'sreasonsfor this conveyance. Ms.
Postal herself conceded that Mr. Rivkin never explaned to her why he quitclaimed an interestinthe
Williamson County property to her.

Thus, the only evidence we have regarding the significance of the deed is the deed itself.
Nothing within the four corners of the deed alludesto any promise or contract of marriage or to the
parties’ betrothed status. Executing quitclam deedsisnot only within the province of personswho
have agreed or contracted to marry the grantee named in the deed. Quitclaim deedsare commonly
used for businesstransacti onsbetween partners, conveyances between family members, cleaning up
atitlefor titleinsurance purposes, or gifts. Thus, inlight of the ubiquitous nature of quitclaim deeds,
we declineto hold that an unexplained quitclaim deed between an unmarried man and an unmarried
woman, without much, much more, suffices assigned, written evidence of a promise of marriage
for the purpose of Tenn. Code Ann. § 36-3-401.

B.
Testimony of Two Disinterested Witnesses

Without awriting signed by Mr. Rivkin, Ms. Postal’ sonly remaining avenuefor proving that
Mr. Rivkin promised to marry her consisted of presenting at |east two disinterested witnesses who
could substantiate Mr. Rivkin’s promise The requirement that a witness be “disinterested” is a
familiar legal concept.

1.

Unliketoday’ srulesof evidence, the old common-law rulesof evidence disqualified persons
from testifying if there was any concern that they were dishonest, that they did not fully appreciate
the sanctity of the oath, that they were biased either for or against one of the parties, or that they were

10While not intended to be an exhaustive list, the following signed writings might fit the bill: an applicaion
for a marriage license, an attested petition to waive the age or waiting requirements for marriage, correspondence
between the parties, writing dealing with wedding arrangements, or pre-nuptial agreements.
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interested in the outcome of the proceeding in any way. 3 Spencer A. Gard, Jones on Evidence §
20:1 (6th ed. 1972) (“Jones on Evidence’). Thus, over one hundred years ago, Mr. Justice Brewer
wrotethat “[i]t isfamiliar knowledge tha the old common law carefully excluded from the witness
stand . . . those who were interested in the result; and thisrule extended to both civil and criminal
cases. Fear of perjury wasthereason for therule.” Benson v. United States, 146 U.S. 325, 335, 13
S. Ct. 60, 63 (1892).

By the end of the Sixteenth Century, partiesin civil lawsuits were considered incompetent
totestify intheir own cases. The principlerationalefor their exclusion fromthe stand wasthelaw’s
fear that their testimony would be untrustworthy. Asunbelievable asit seemstoday, even criminal
defendantswere disqualified for interest from testifying during their own prosecutions. Farettav.
California, 422 U.S. 806, 850-51, 95 S. Ct. 2525, 2549 (1975) (Blackman, J., dissenting); Ferguson
v. Georgia, 365 U.S. 570, 574-75, 81 S. Ct. 756, 759 (1961). By the mid-Seventeenth Century, the
courts began to apply the disqualification rule to non-party witnesses. Ferguson v. Georga, 365
U.S. at 573,81 S. Ct. at 759.

Thisblanket disqualification rule began to erode over time. In 1843, England abrogated the
ruleincivil casesby statute. Fergusonv. Georga, 365U.S. at 575,81 S. Ct. at 760. Inthiscountry,
many states, including Tennessee, al so enacted statutes during Reconstruction doing away with the
common-law disqualification for interest rules. Shannon’s Code of Tennessee § 5596 (1896);
Donald F. Paine, Tennessee Law of Evidence 8§ 151, at 170 (1974). Today nothing remains of the
old common-law rule debarring witnesses from testifying because of an interest in the proceeding.
Now all persons presented as witnesses must, as a general matter, ssmply meet the competency
requirements of Tenn. R. Evid. 601 through 603.

2.

Superimposed on thisgeneral background aretheuniqueevidentiary rulesapplicableto cases
involving claims for breach of promise or contract of marriage. At one time, the partiesin these
cases, as in other civil proceedings, could not testify in their own behalf because they were
disqualified for interest. Lewisv. Tapman, 45 A. at 462. The English Parliament removed the
disqualification in breach of promise cases in 1869.1* The Tennessee General Assembly had
accomplished the sameresult oneyear earlier when it enacted thefirst of several statutes permitting

11The preamble to the Evidence Further Amendment Act, 1869, 32 & 33 Vict. 68 (Eng.) states, in part,
“Whereas the discovery of truth in courtsof justice has been signally promoted by the removal of restrictions on the
admissibility of witnesses, and it is expedient to amend the law of evidence with the object of still further promoting
such discovery .. .” Section 2 of the Act provides: “ Thepartiesto any action for breach of promise of marriage shall
be competent to give evidence in such action: Provided always, that no plaintiff in any action for breach of promise of
marriage shall recover averdict unless his or her testimony shall be corroborated by some other material evidencein
support of such promise.”
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parties and interested persons to testify in dvil cases® By necessary implication, these statutes
applied to actions for breach of promise or contract to marry.

Permitting plaintiffsto establish their breach of promise claimswith nothing morethan their
own testimony was most likely one of the “dlied evils' the Tennessee General Assembly set out
to addressin 1949. The enactment of Tenn. Code Ann. 88 36-3-401, -402, while not afull return
to the common-law rule disqualifying partiesand interested persons aswitnesses, was astudied step
back inthat direction. Asaresult of these statutes, interested witnesses remain competent to testify,
whichismorethan what the common-law rule permitted. However, their testimony alone can never
carry the day. With reference to the plaintiff’s burden of proof, the testimony of parties and other
interested witnesses can only corroborate thetestimony of at least two “disinteresed witnesses’ or
the written evidence of the promise to marry. Of course, any showing of interest on the part of a
witness will continue to affect the weight of the witness' stestimony. Creeping Bear v. Sate, 113
Tenn. 322, 326, 87 SW. 653, 653-54 (1905).

3.

All thisbrings usto the precise question that appears to have perplexed thetrial court inthis
case —who isa“disinterested witness’ for purposes of Tenn. Code Ann. 8 36-3-401? To find the
answer, we begin with the statute itself. The term “disinterested witness’ isalegal term of art of
long standing. Thus, we must give this term its technical meaning unless the context makes plan
that some other meaning wasintended. Statev. Smith, 893 S.\W.2d 908, 929 (Tenn. 1994) (Reid, J.,
concurring & dissenting in part); Cordis Corp. v. Taylor, 762 SW.2d 138, 139-40 (Tenn. 1988).
The language of law is as full of terms of art as any other mode of professional discourse. Inthis
context, “ disinterested witness’ happensto be such aterm. Thus, asJustice Frankfurter oncewrote,
“...if awordisobviously transplanted from another legal source, whether the common law or other
legislation, it brings the old soil with it.” Felix Frankfurter, Some Reflections on the Reading of
Satutes, 47 Colum. L. Rev. 527, 537 (1947).

The concept of “disinterestedness’ is commonly associated with a person’s ability to be
impartial. Asapplied to witnesses, a“disinterested witness’ isonewho hasnoright, claim, title, or
legal stake inthe claim or matter at issue. Carlon Co. v. Board of Review, 572 N.W.2d 146, 150
(lowa1997). Thus, a*“disinterested witness’ does not stand to gain a benefit or suffer a detriment
as aresult of the outcome of the case, Jones v. Larrabee, 47 Me. 474, 475 (Me 1860) (separae
opinion by Goodenow, J.); Smith v. Sribling, 649 A.2d 1003. 1006 (Pa. Commw. Ct. 1994); State
v. Easterlin, 39 S.E.250, 251 (S.C. 1901); 1 Simon Greenleaf, A Treatise on the Law of Evidence
88 390, 395 (15th ed. 1892) (“Greenleaf”), and thus has no motivation based on personal or
pecuniary interest. Sandsv. Prudential Prop. & Cas. Ins., 789 So. 2d 745, 748 (La. Ct. App. 2001).

12Act of Mar. 13, 1868, ch. 75, 1867-1868 Tenn. Pub. Acts 94; seealso Act of Dec. 17,1868, ch. 7,1868-1869
Tenn. Pub. Acts7; Act of Feb. 24, 1870, ch. 78, § 1, 1869-1870 Tenn. Pub. Acts 95.

BEldridge, 21 Tenn. L. Rev. a 452.



Frequently, statutes and contracts require persons selected to place a value on property to
be“disinterested.” In this context, a disinterested appraiser isone whoisimpartial, unbiased, free
from partisanship, andableto do equal justice betweenthe parties. Heller v. HartzMountain Indus.,
Inc., 636 A.2d 599, 605 (N.J. Super. Ct. 1993). Thus, as the Tennessee Supreme Court has noted,
theterm“ disinterested, asapplied to apprai sers, does not simply mean lack of pecuniary interest, but
requires the appraiser to be one not biased or prejudiced.” Hickerson & Co. v. Insurance Cos., 96
Tenn. 193, 203, 33 S.W. 1041, 1043 (1896).

A pecuniary interest, of course, involves having a direct or indirect financia stake in the
outcomeof the proceeding. See generally Tenn. Code Ann. § 39-16-101(3) (1997); Creeping Bear
v. State, 113 Tenn. at 325-26, 87 S.W. at 653 (comparing pecuniary interests to other potential
influences on awitness' testimony). In determining whether pecuniary interest exists, the courts
look not at how great or how little money may be a stake but rather at the nature of the interest. 3
Jones on Evidence § 20:6. The pecuniary advantage or personal interest may be, in some cases,
indirect or removed. For example, a withess may not be considered disinterested if the witness
desires a certain outcome that could then be used in support of the witness's own monetary claims
or as defenses against monetary claimsin another action. 1 Greenleaf 88 386, 404. Thus, acreditor
of one of the parties, who may be testifying with an eye toward a fund that he or she may later
pursue, may not qualify as a disinterested witness. 1 Greenleaf § 392.

4.

Because we have aready determined that the March 1996 quitclaim deed does not suffice
as written evidence of a promise to marry for the purpose of Tenn. Code Ann. 8§ 36-3-401, Ms.
Postal’ sbreach of promise claim hingesonwhether she produced at | east two disinterested witnesses
to substantiate her claim that Mr. Rivkin had promised to marry her. The only witnesses she called
regarding thisissue were her parents, Diana Schuyler and Barry Postal. While it is doubtful tha a
claimant’s parent can ever be a disintereted witness in cases of this sort, Ms. Postal’ s parents are
clearly not disinterested witnesses because at the time of trial they werealso Ms. Postal’ s creditors.

Ms. Postal turned to her parents for financial support in 1997 when Mr. Rivkin stopped
supporting her. She borrowed money from Ms. Schuyler which she used to pay the mortgage, to pay
the utility bills, to purchase food, and to pay for her child’s school expenses. Ms. Schuyler also
loaned Ms. Postal $10,000 to enable her to purchase her current home. Ms. Schuyler testified that
she expects her daughter to repay her, and Ms. Postal testified that she intended to use her recovery
in this case to repay her mother.

The story regarding Ms. Postal’ s father is essentially the same. At the time of trial, he was
living with Ms. Postal and was apparently being supported by her. He had loaned his daughter
$8,500 to help her purchase her current home, and he al so expected to berepaid. He even attempted
to intervenein this case to recover the money he had loaned his daughter. The last question put to
Mr. Postal by Mr. Rivkin'slawyer was“Are you interested in whether you get your money back or
not, sir?” Mr. Postal’ s answer was simple and direct: “Yes, | am.”
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Itisplainthat bothMr. Postal and M's. Schuyler had immediate, outstanding financial claims
against their daughter when they testified in support of her breach of promise claim against Mr.
Rivkin. Each of them expected that their claimswould be satisfied once Ms. Postal got something
out of thissuit. Therefore, both had afinancial interest in the outcome of this proceeding. In light
of these witnesses’ financial stakein the outcome, thetrial court erred by concluding that they were
“disinterested witnesses’ for the purposes of Tenn. Code Ann. § 36-3-401.

C.

In summary, we have concluded that Ms. Postal failed to carry the statutory burden of proof
placed on persons seeking money damagesfor abreach of promiseor contract of marriage. Her own
self-serving testimony was insufficient. Tenn. Code Ann. 8§ 36-3-402. She offered no written
evidence that this promise or contract ever existed, and she failed to produce the two disinterested
witnessesrequired by Tenn. Code Ann. § 36-3-401 to substantiate her claim. Accordingly, wefind
that the evidence preponderates against the trial cout’s finding that Mr. Rivkin had promised or
contracted to mary Ms. Postal.

V.
Ms. PosTAL’S PROOF OF DAMAGES

Mr. Rivkin also takes isue with the $150,000 damage award by asserting that Ms. Postal
failed to prove that she had been damaged by his refusal to marry her. Thisissue is now lagely
academicin light of our conclusion that Ms. Postal failed to prove that Mr. Rivkin ever promised
or agreed to marry her. It would be anomalous to award damages for breach of contract in the
absence of proof of the existence of a contract. However, the issue merits some comment in light
of the unique nature of the damages in cases of this sort.

Even though breach of promise of marriage clams are essentially contract clams, the
measure of damages is not the same as the customary measure of damages for breach of contract.
When it comes to damages, “the complexion of the action mysteriously changes from contract to
tort, with the corresponding broadening of the principlesgoverning the damageswhichthe. . . [fact-
finder] may impose.” 1 Clark § 1.4. Cases of this sort are all about the plaintiff’s character and
honor. By filing the suit, the plaintiff, usually a woman, “declares herself suitable for awife, and
the mother of a family,” Weeks v. Mays, 87 Tenn. at 443, 10 SW. at 771, and seeks to recover
damages for the harm done to her happiness, honor, and character. Goodal v. Thurman, 38 Tenn.
(1 Head) 209, 215 (1858). These damages are based upon (1) disappointment of reasonable
expectations of social, domestic, and material advantage from the promised marriage, (2) injury to
the plaintiff’s future prospects in life (3) harm to the plaintiff’s affections, and (4) anguish and
mortification stemming from the rejection. Brown v. Odill, 104 Tenn. at 265-66, 56 SW. at 844.

Ms. Postal never articulated at trial exactly what specific social, domestic, and material
advantages she expected to derivefrom marrying Mr. Rivkin that she had not already obtained. Nor
did shetestify about theinjuriesto her future expectations, her mental anguish and mortification, or
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how not being married to Mr. Rivkin had degroyed her happiness, honor, and character. Simply
asserting that she “would certainly have gained such advantages’ by amarriage is no substitute for
proof. Thus, in addition to failing to present sufficient evidence of the existence or a promise or
contract of marriage, Ms. Postal failed to present any evidence regarding the sorts of injuries that
would have entitled her to $150,000 in damages.

V.
THE DIVISION OF THE PARTIES JOINTLY-OWNED PROPERTY

Theremaining issuesinvolvethe manner inwhich thetrial court divided theparties' jointly-
owned property. Mr. Rivkin takesissue with thetrial court’s decision to award Ms. Postal a 1993
GMC pickup truck, acedar chest that once belonged to hisgrandmother, and ashare of the proceeds
from the sale of the parties Williamson County house. Ms. Postal complains that the trial court
should not have reduced her share of the jointly-owned property by $2,000 because of the damage
to Mr. Rivkin'sgold and platinum records before shereturned them to m. Wewill consider each
of theseissuesin turn.

A.

This case involves parties whose association is simply one of cohabitation rather than one
of marriage. Accordingly, the factorsin Tenn. Code Ann. § 36-4-121 (Supp. 2000) and the other
principles governing the divison of marital property are inapplicable. Martin v. Coleman, 19
S.W.3d 757, 761 (Tenn. 2000); Kohler v. Flynn, 493 N.W.2d 647, 649 (N.D. 1992).* Theprinciples
governing the division of jointly-owned property in cases such as this one are derived from the
statutes and legal precedents involving the partition of jointly-owned property.*®

Outside marriage, the right to insist on a division of property depends on common legal
ownership, not simply cohabitation. Kohler v. Flynn, 493 N.W.2d at 649. Accordingly, thefirst task
of the court is to identify the parties’ property and then classify each piece of property either as
bel onging to one of the partiesor asbeing jointly owned. Spaffordv. Coats 455N.E.2d 241, 243-45
(I1l. App. Ct. 1983); Rissberger v. Gorton, 597 P.2d 366, 369-70 (Or. Ct. App. 1979). The court
should award each piece of separatdy-owned property to itsowner, andthen turn itsattention to the
jointly-owned property. It isonly the jointly-owned property that is subject to partition.

14Because Mr. Rivkin and M s. Postal never held themselves out as married, any of the equitable principles
generally used to divide the property of ersatz husbands and wiv es likewise also have no application. See, e.g., Pickens
v. Pickens, 490 So0.2d 872, 875-76 (Miss. 1986) (employing animplied partnership theory to divide acoupl e’ sproperty);
Goode v. Goode, 396 S.E.2d 430, 435-39 (W. Va. 1990) (dividing a longtime couple’s property using theories of
implied contract and constructive trust).

BTenn. code Ann. §§ 29-27-101, -219 (2000).
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Partitioning the jointly-owned property should be consistent with the respective co-owners
interests as shown by the evidence. Tenn. Code Ann. § 29-27-116. Even though joint owners are
entitled to a partition in kind, Helm v. Franklin, 24 Tenn. (5 Hum.) 404, 404-05 (1844), most
personal property is not subject to be divided in kind. Accordingly, partitions of jointly-owned
personal property will most often entail selling the jointly-owned property and then dividing the
proceeds of the sale consistently with the co-owners' interests. Tenn. Code Ann. 88 29-27-201, -
218(a). A partition of jointly-owned property need not be equal.

B.
The Proceeds from the Sale of the Williamson County Property

Weturnfirst tothe proceedsfrom the sale of the parties’ property in Williamson County that
Mr. Rivkin purchased in February 1996 for $420,000. In March 1996, Mr. Rivkin quitclaimed the
property to himself and Ms. Podal as tenants in common with rightsof survivorship. The parties
sold the property by agreement in August 1998, and the proceeds of this sale, after paying the
outstanding mortgage, amounted to $86,524.88. Thetrial court awarded Mr. Rivkin and Ms. Postal
equal shares of the proceeds. Mr. Rivkin now asserts that thetrial court erred by awarding Ms.
Postal any interest in these proceeds because she failed to prove that he intended to give her an
interest in the property.

A party seeking to establish an interest in property by gift must prove (1) that the donor
intended to make a gift to the donee and (2) that the donor delivered or transferred the property to
the donee. Dunlap v. Dunlap, 996 S.W.2d 803, 814-15 (Tenn. Ct. App. 1998); Arnoult v. Griffin,
490 S.wW.2d 701, 710 (Tenn. Ct. App. 1972). Ms. Postal proved both donative intent and transfer
inthiscase. The language of the quitdaim deed itself *° is evidence of Mr. Rivkin’s present intent
to convey ownership of the property to Ms. Postal.  Cf. Denton v. Denton, 33 SW.3d 229, 232-33
(Tenn. Ct. App. 2000) (holding that grant language in a deed is rebuttable evidence of donative
intent). The evidence that Mr. Rivkin caused the quitclaim deed to be recorded provides the
evidence of delivery. Smalling v. Terrell, 943 SW.2d 397, 399 n.4 (Tenn. Ct. App. 1996); Mast v.
Shepard, 56 Tenn. App. 473, 479, 408 S.\W.2d 411, 414 (1966).

Mr. Rivkin's attempt to undermine thelegal significance of the quitclaim deed by asserting
that he did not understand the legal import of a quitclaim deed was too weak to rebut Ms. Postal’s
evidence. Jointly-owned real property may be partitioned in kind, or the proceedsfrom its sale may
be divided into equal shares. In light of the evidence that Mr. Rivkin gave Ms. Postal an undivided
one-half interest in the property by executing and recording the quitclaim deed in March 1996, the
trial court did not err by awarding each party an equa share of the proceeds of the sale of the

property.

16The quitclaim deed recites, inpart,“1, David B. Rivkin, Grantor, by these presents do hereby quitclam and
convey unto David B. Rivkin and Lori Postal, Grantees, ther heirs and assigns, as joint tenants in common with right
of survivorship, all my right, title and interest in the following described property in Williamson County . . .
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C.
The 1993 GM C Pickup Truck

Mr. Rivkin alsotakesissuewith thetrial court’ sdecisiontoaward Ms. Postal the 1993 GMC
pickup truck. Even though the truck wastitled in both parties names, Mr. Rivkin complains that
he paid over $22,000 for the truck and that the trial court’ s ruling shortchanged him of hisinterest
in the truck. We do not agree.

Ownership is a purely legal concept. 3 Roscoe Pound, Jurisprudence 129 (1959). It
connotesa“bundle of rights” or legally protected interests with regard to specific property. Woods
v. M.J. Kelley Co., 592 SW.2d 567, 570 (Tenn. 1980). Included inthisbundle of rightsare (1) the
right of possession, enjoyment, and use, (2) an unrestricted right of disposition, and (3) theright of
testamentary disposition. Gracey v. Maddin, 769 S.\W.2d 497, 500 (Tenn. Ct. App. 1989); State ex
rel. ElvisPresley Int | Menv | Found. v. Crowell, 733 S.W.2d 89, 96-97 (Tenn. Ct. App. 1987); Ray
A. Brown, The Law of Personal Property 8 1.5, at 6 (3d ed. 1975). Proof of ownership generally
involves evidence with regard to possession and exercise of one or more of the prerogativesin this
bundleof rights. Thus, ownership isaquestion for thetrier-of-fact to determine from theevidence.

To determine ownership of a vehicle, a trier-of-fact may consider and weigh evidence
relating to (1) the circumstances surrounding the vehicle's purchase, (2) the registration of the
vehicle, (3) all aspects of insuring the vehicle, (4) al parties' financial stake in thevehicle, (5) the
actual possession of the vehicle, (6) the responsibility for bearing the expense of operating,
maintaining, and licensing thevehicle, and (7) the ultimate right to control the vehicle, including the
right to make major decisions concerning the vehicle such asitsuse and restrictions on itsuse or the
saleor other disposition of thevehicle. Cunninghamv. Department of Safety, No. 01A01-9509-CH-
00411, 1997 WL 266851, at *2 (Tenn. Ct. App. May 21, 1997) (No Tenn. R. App. P. 11 application
filed). Mere titling of a vehicle is not conclusive evidence of ownership. Smith v. Smith, 650
S.Ww.2d 54, 56 (Tenn. Ct. App. 1983); Polland v. Safeco Ins. Co., 52 Tenn. App. 583, 588, 376
S.W.2d 730, 732 (1963).

The disputed 1993 GMC pickup truck was titled in both parties names. Mr. Rivkin made
the payments on the truck while he was living with Ms. Postal; however, the evidenceis clear that
the truck was intended for Ms. Postal’ s primary use. Shedroveit for her transportation and used it
in connection with raising and training horses After the couple separated in 1997, Mr. Rivkin
stopped paying on the truck because he considered it to “her” truck and “her” responsibility. Ms.
Postal had exclusive possession of, use of, and responsibility for the truck while the parties were
living together and after the parties separated. Under these circumstances, each truck payment that
Mr. Rivkin made while the parties were gill living together anounted to a gift to Ms Postal.
Accordingly, we cannot say that the evidence preponderates against thetrial court’ s conclusion that
Mr. Rivkin gave the truck to Ms. Postal.

D.
The Cedar Chest
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Finally, Mr. Rivkin assertsthat thetrial court erred by awarding Ms. Postal acedar chest that
had belonged to hisgrandmother. Mr. Rivkin brought the chest from Minnesota when the parties
began living together. When asked during the trial why she wanted this chest, Ms. Postal replied:
“It’sjust because | can store stuff iniit, but it isMr. Rivkin’s.” In light of the undisputed evidence
that the chest belonged to Mr. Rivkin, the trial court should have returned it to him. Accordingly,
we reverse the portion of the judgment awarding the cedar chest to Ms. Postal. On remand, thetrial
court should enter an order directing Ms. Postal to return the chest to Mr. Rivkin forthwith.

E.
The Off-set for Damage to Mr. Rivkin’s Gold and Platinum Records

Ms. Postal takesissuewith thetrial court sdecision toreduce her share of theproceedsfrom
the sale of the Williamson County property by $2,000 to compensate Mr. Rivkin for the damage to
his gold and platinum records before she returned them to him. She asserts that this reduction was
improper because (1) Mr.Rivkindid not request it in hispleadings, (2) Mr. Rivkindid not provethat
she caused the damage to the awards, and (3) the amount of the off-set is purely speculative.

Mr. Rivkinleftanumber of itemsof personal property intheWilliamson County housewhen
the juvenile court ordered him to move out. Among this property were several awards, including
aframed multi-platinum record plague and agolden reel tape award. After Mr. Rivkinmoved out,
Ms. Postal and her mother removed the awardsfrom thewall wherethey were hangingand laid them
on thefloor in anticipation tha professional movers hired by Mr. Rivkin would soon remove them
from the house. According to Ms. Postal, the parties’ child defaced the awards while they wereon
thefloor. Ms. Schuyler then put the awards in the garage where they were further damaged by her
daughter’s pets. The trial court observed the awards and described them as “all marked up and
damaged” and “defaced very badly.”'” After Mr. Rivkin testified that these awards could not be
repaired or replaced, the trial court deducted $2,000 from Ms. Postal’ s share of the proceeds from
the sale of the house to compensate Mr. Rivkin for the damage.

Mr. Rivkin’s August 1997 complaint for partition and to recover hispersonal property did
not specifically request monetary relief for the damage to his gold and platinum records. However,
it isnot altogether clear that Mr. Rivkin knew that his awards had been damaged when hefiled his
complaint. The complaint did contain a prayer for general relief, and courts may properly grant
whatever relief aprevailing party has proved that it isentitled to. Tenn.R. Civ. P. 54.03; Aaron v.
Aaron, 909 SW.2d 408, 412 (Tenn. 1995). Ms. Postal did not object to the trial court’s
consideration of the damageto Mr. Rivkin’sawards, and both Ms. Postal and Mr. Rivkin presented
evidence regarding the matter. Accordingly, even though Mr. Rivkin’s complaint did not
specifically pray for thisrelief, we have concluded that the parties tried the issue by consent.

o The trial court added that “I’m looking at them, and the court is not happy with what it sees.”
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Ms. Postal alsoinsiststhat thetrial court should not have reduced her share of thehouse sale
proceeds because Mr. Rivkin failed to prove that she caused the damageto his awards. However,
even if thetrial court believed Ms. Postal’ s explanation of how the awards were damaged, the fact
that she did not deliberately damage theawards would not necessarily relieve her of responsibility.
As the bailee of Mr. Rivkin's property, Ms. Postal was required to use diligence and attention
commensurate with the value of the property. Pennington v. Farmers’ & Merchants Bank, 144
Tenn. 188, 194, 231 S.W. 545, 547 (1921). The facts of thiscase support a conclusion that Ms.
Postal did not exercisereasonabl e care by removing Mr. Rivkin' sirreplaceable awardsfromthewall
and leaving them where they could be damaged by children and pets.

Finally, Ms. Postal assertsthat the off-set is inappropriate because it is speaulative. Itisa
basic principle of damage law tha damages are too speculative to beawarded only if the existence
of damageis uncertain, not merely when the amount of damage isuncertain. Churchv. Perales, 39
S.W.3d 149, 172 (Tenn. Ct. App. 2000); Jenningsv. Hayes, 787 SW.2d 1, 3 (Tenn. Ct. App. 1989).
The evidence required to support a damage award need only establish the amount of the damages
with reasonable certainty. Overstreet v. Shoney’s, Inc., 4 SW.3d 694, 703 (Tenn. Ct. App. 1999).
The amount of damages is a question of fact. Spence v. Allstate Ins. Co., 883 S.W.2d 586, 594
(Tenn. 1994). Thus, following a bench trial, we review the record to determine whether the trial
court adopted the wrong measure of damages or whether the evidence preponderates against the
amount of damagesthetrial court awarded. Beaty v. McGraw, 15 S.W.3d 819, 829 (Tenn. Ct. App.
1998).

Ms. Postal cannot claim that the existence of Mr. Rivkin's damageis speculative. After all,
the evidence is undisputed that Mr. Rivkin's awards were damaged and that they were damaged
while they were in Ms. Postal’ s possession. In addition, the trial court examined the awards and
remarked that they were damaged and defaced. Thus, the only colorableargument Ms. Postal can
make is that Mr. Rivkin failed to prove that damage to his awards was worth $2,000. While Mr.
Rivkin did not place a dollar amount on the damage to his gold and platinum records, he testified
that they could not be replaced. In light of this testimony which stands unrefuted, we have
concluded that the evidencedoes not preponderate against thetrial court’ sdecision that Mr. Rivkin
has suffered $2,000 in damages and that this amount should be deducted from Ms. Postal’ s share of
the proceeds from the sale of the Williamson County property.

V1.

For the reasons stated herein, we have determined that the trial court erred by awarding Ms.
Postal $150,000 on her breach of promise daim and by awarding Ms. Postal the cedar chest that had
belonged to Mr. Rivkin’ sgrandmother. Accordingly, wereversethese portionsof thejudgment and
remand the case to the trial court for the entry of orders consistent with this opinion. We tax the
costsof thisappeal in equal proportionstoDavid Rivkin and his surety and to Lori Postal for which
execution, if necessary, may issue.
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WILLIAM C. KOCH, JR., JUDGE
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