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OPINION
I

A.K.S.R.and A.T.S.R., twin gifls, were born prematurely on April 1, 1999. On April 13,
1999, the Department of Children’s Services (“DCS’) petitioned for custody. After receiving
custody, DCS searched for a temporary placement for the girls. DCS initially approached the
appellee, Robbie Fulford, who isthe children' s paternal auntand had previously adopted the twins
older brother. She stated that she did not feel up to caring for their brother and thetwins. DCSthen
considered the maternal grandmother, who lived in Florida. Appellee supplied informationtoDCS



that hel ped them determine that the grandmother was not a suitable placement. However, appellee
still did not want to bringthe girlsinto her home. DCSthen placed the children in the foster home
of the appellants, Todd and Donna Williams on April 19, 1999. The appellants signed two Child
Placement Contracts (the “Contracts’) with DCS, one for each child.

In March of 2000, appellee contacted DCS and informed them that she wished to adopt the
girls. DCSinformed the appellantsthat they planned to place the twinswith appellee upon approval
of ahome study. DCS did a home study and found appell ee a suitable permanent placement. DCS
informed the appellants on April 19, 2000 of its decision that appellee would be given permanent
custody of thetwins. DCSthen created aplan for transferring custody.

Theappellantsfiled aPetition for Termination of Parental Rightsand aPetitionfor Adoption
onApril 25,2000 in the Chancery Court of Cheatham County. Appelleefiled anintervening petition
on the same date. DCS also filed an intervening petition on May 26, 2000.

Whileawaiting action in thechancery court, DCS notifiedappellantson July 7, 2000 of their
intent to movethe childrento appellee. Appellantsappeal ed thisdecisionto an administrativejudge
who upheld DCS's decision. The chancery court then ordered that the twins' placement and the
visitation schedule remain asit was. The children continued to reside with the appellants and have
extended overnight visitation with appellee.

The chancery court then held a bifurcated hearing to address bath petitions November 16,
2000. Thetrial court granted the Petition for Termination of Parental Rights. Thetrial court then
turned to the question of whether the appdlants or appellee should be allowed to adopt the twins.
Thetrial court found that the appellee should be given custody of the children for several reasons
and found that the appellants had broken the terms of their Child Placement Contractswith DCS.

This court stayed the trial court’s final order with regard to the transfer of custody.
Therefore, the twins continue to reside with appellants and have visitation with appellee.

This court must review this case de novo on the record of thetrial court with apresumption
of correctness of the trial court’s findings of fact, unless the prgponderance of the evidence is
otherwise. Tenn. R. App. P. 13(d). When a court is determining the question of adoption, the
court’s focus should be on what isin the best interest of the child. Sonet v. Unknown Father of
Joseph Daniel Hasty, 797 SW.2d 1, 5 (Tenn. Ct. App. 1990); In re Adoption of Hart, 709 S.\W.2d
582 (Tenn. Ct. App. 1984). And where the intereg of a child and the interest of an adult are in
conflict, such conflict must be resolved in favor of the child. Tenn. Code Ann. § 36-1-101(d).

Thetrial court found that appellee should have custody of the twinsfor several reasons:



The Court findsthat Robhie Fulford isthe paternal aunt of these children and
the adopted parent of their only sibling.

The Court findsthat Robbie Fulford isafit person to have the custody of the
minor children.

The Court finds that Robhie Fulford isphysically, mentally, and financially
able to provide for the children.

TheCourtfindsthat A.K.S.R.and A.T.SR. aresuitablechildrenfor adoption.

The Court finds the adoption by Robbie Fulford is in the best interest of
AK.SR.andA.T.SR.

The Court finds Robbie Fulford has previously adopted the older sibling of
A.K.SR. and A.T.S.R., and thet the law prefes relative placement with Robbie
Fulford in order to keep the family unit together.

The Court finds that if the children did not have suitable relatives for
placement and adoption, the foster parents who have had the children in their home
certainly should be given preference over anybody el sein theworld; but between the
foster parents and these children being with their relatives, they needto be with their
relatives.

The Court findsthat Collective Exhibit Number 3 in items eight and nine of
the contract the foster parents signed with the State of Tennessee, Department of
Children’ sServices, provides” That we” —that’ sthefoster parents—*"that wewill not
attempt to adopt, file a petition to adopt, or take any steps whatsoever to adopt this
child unless after consultation with department staff, the decision is made that
adoption by usisin the child’'s best interest.” The Court finds that Donna Elaine
Williams and Glendon Todd Williams did not do that. The filing of their adoption
petition was contrary to what they agreed to do with the degpartment.

Therefore, the main issuesin this case are whether the preference under the law for adoption of the
children lies with the foster parents or family members in this situation and whether the evidence
preponderates against the trial court’ s finding that the children’ s best interests would be served by
allowing the appellee to adopt them.

1.
Tennessee Code Annotated § 36-1-115(g)(1)

Tennessee Code Annotated 8§ 36-1-115(g)(1) reads as follows:

When achildisplacedinafoster home by the department or otherwise, and becomes
available for adoption due to the termination or surrender of all parental or
guardianship rights to the child, those foster parents shdl be given first preference
to adopt the child if the child hasresided in the foster home for twelve (12) or more
consecutive months immediately preceding the filing of an adoption petition.



On appeal, DCS argues that Tennessee Code Annotated 8 36-1-115 does not create a
conclusive presumption. DCS cites Tennessee Code Annotated 8§ 37-2-403(a)(1) and (d) for the
proposition that therei sapreferencefor famil y placement. It istruethat Tennessee Code Annotated
§37-2-403(a)(1) and (d) create apreferencefor family placement. However, this section of the code
concerns foster care of children, as opposed to Tennessee Code Annotated § 36-1-115 which
concerns adoption.

Weaddressed asimilar argument ininre: SB., No. M1999-00140-COA-R3-CV, 2000 WL
575934 (Tenn. Ct. App. 2000). We specificdly statedinlnre: SB. that Tennessee Code Annotated
§ 37-2-403(a)(1) and (d) applied to “placement immediately after removal from the home.” Inre:
SB., 2000 WL 575934, at *4.

In this case, the twins became availeble for adoption when the trial court terminated the
parental rights of the twins' natural parents. The twins had lived with the appellants for twelve
months before they filed their adoption petition. We agree that the preference is not conclusive, but
inthe absence of evidencerequiring adifferent result, the statutory preferencewould prevail. Under
the controlling statute, the appellants would have first preference to adopt the children.

V.
Child Placement Contract

We now turn to the provisions of the contracts. The trial court cites the provisions of the
contractsas abasisfor the granting of custody to the appellee. Provision 9 of the contracts, which
is quoted by thetrial court, staesin full:

That we will not attempt to adopt, file a petition to adopt, or take any steps
whatsoever to adopt this child, unless, after consultation with Department staff, the
decision is made that adoption by us is in the child's best interest. It is our
under standing, however, that if thechild has been inour home for one year and we
meet the qualificationsreguired of other adoptive parents, that wewill be given first
preference for adoption of this child.

(Emphasisadded). Thetrial court and the appellee’s brief imply that the gppellants did not follow
the provisions of the contractsthat they signed. However, the appellantsreceived thetwinson April
19, 1999 and received notice from DCS that the appellee would be given permanent custody of the
twins on April 19, 2000, when the children had been in the appellants home for one year.
According to the provisions of the contract, at that point the appd lants should be given preference
for the adoption of the children. It does not appear therefore that the appel lants broke their contract
with DCS.

Wefind that the appellants did indeed follow the provisions of the contracts, therefore, this
cannot be abasis for denying the appellants the ability to adopt the children.



V.
Best Interest of the Children

Since there is not a preference for family placement under the Code provisions and the
contracts, “the best interest of the child isthe paramount consideration in an adoption proceeding.”
Sonet v. Unknown Father of Joseph Daniel Hasty, 797 SW.2d 1, 5 (Tenn. Ct. App. 1990). Ininre:
SB., while discussing the applicable statute, we stated that, “[w]efind nothing in this statute to
indicate that an ongoing placement with a non-relative that is otherwise serving the child’s best
interest must be ended if a family member later seeks to adopt the child.” Inre: SB., 2000 WL
575934, at *4.

Thetwinshad been living with the appellants since April 19, 1999. Theguardian ad litem’s
report filed with the trial court stated that the appellants had been meeting the needs of the twins
physically, mentally and emotionally. The DCS Quarterly Report from April 25, 2000 also stated
that the twins were very good babies and “d[id] not have any behavioral problems and their
emotional needsare being met.” Thereport went onto sate, “[A.K.S.R.and A.T.SR.] are happy,
healthy babies. Theyareuptodateondl of their well baby check ups and immuni zations.” Clearly,
the twins have been well-cared for while residing with the appel lants.

In November of 2000, the time of the hearing, the appellants wereboth in their mid-thirties.
Mrs. Williams haslupus, but at thetime of the hearing, it had beeninremission for fiveyears. They
had been foster parents for atotal of nineteen months to various children and had cared for fifteen
to twenty foster children over the course of that time. Mr. Williams had been working for the same
company for seventeen years. Thefamily’sincome isaround $55,000 ayear. The appellants also
have family in the area, including brothers and sisters, aunts and uncles, and cousins.

At the time of the hearing, Appellee was in her mid-to-late fifties. She had adopted the
twins' sibling, M.T.R.F., on June 10, 1998, when he was almost seventeen months old. Appellee
did not visit with the twinsuntil the end of February or beginning of March of 2000 according to her
testimony at the hearing. Overnight visitswith the twins did not begin until late April of 2000. At
the time of the hearing, appelleelived in ahouse with her adopted son, her natural son, and her two
grandchildren. Shedid not work dueto aprevious badk injury in1984. She had cancer in 1991 and
needed Medicare, and she was then approved to collect Social Security disability. For herself and
her adopted son, she received between $1800 and $1900 a month in Social Security benefits, at the
time of the hearing. She stated that if she was allowed to adopt the twins, she would receive
additional paymentsfor them after they resided with her for ayear. Sheownsher homeandland in
Tennessee and owns somerental propaty inFlorida. Asfor relativesin the area, appellee’ smother
and an aunt and uncleliveinthe area. She hasasister and three half-brothersin Florida, one of the
brothers being the father of M.T.R.F., A.K.S.R. and A.T.SR.

In its ruling, the trial court based its decision on giving a preference to relatives in an

adoption situation. Thetrial court stated, “the law with regard to children first prefers parents next
relatives, kinfolks. . . . if theselittlegirlsdidn’t have relatives over here, then these folks, the foster
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parents who have had these children in their home, certainly should be given prefeence over
anybody elseintheworld.” Thetrial court, therefore, found that both the appellantsand the appellee
would make adequate parentsfor thetwins. The deciding factor for the court was the preference for
relatives. Aswe have seen in the applicablestatute, thereis not a preference for relatives after the
children have been in foster care for twelve months.

The appelleeinitially refused even temporary care of the children when first approached by
DCS, and then did not visit them for eleven months. She stated that after the first visit in March of
2000, she changed her mind and decided she wanted to adopt the twins. We believe it would be
adverse to the best interest of the children to totally uproot them from the home and carethat they
have known for thefirst year of thar lives. When DCS made its decision to place the children with
the appellee permanently, the children had not even spent a night at appellee’s house.

We believe that in this particular situation, continuity of placement is the most important
factor when determining what is in the children’s best interest. The children have lived with the
appellants from the time they were eighteen days old. Clearly, the children would have forged a
parent-child bond with the appellants who are the only caretakers the children have even known.
Thetwinsrefer tothe appellants as mommy and daddy. It isclear that the guardian ad litem, DCS,
and eventhetria court havefound the appellants caring parentsto the twins. Wethink the evidence
preponderates against the trid court’s finding that adoption by the appellee woud be in the best
interest of the children.

For these reasons, we find that the trial court’s decision should be reversed, and the
appellants’ petition for adoption of A.K.S.R. and A.T.S.R. should be granted. Weremand the cause
to the Chancery Court of Cheatham County for any further proceedings necessary. Tax the costson
gpped to the appel lee, Robbi e Ful ford, and DCS equally.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.



