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OPINION

Plaintiffs, Shirley Pegues and husband, Curtis Pegues, filed acomplaint aganst defendants,
Dr. Lester Graves, Jr., Drs. Graves, Sanford, Cox and Adcock, P.C. The complaint alleges claims
for professional negigence and for breach of contract, and by amendment to the complaint, an
allegation of fraudulent misrepresentation in that Dr. Graves, acting for the P.C., dlegedly
represented to the plaintiffs that the procedure he would perform would be 100 percent effective.
Thecomplaint alegesthat Mrs. Peguesbecame pregnant subsequent tothe procedure, and plaintiffs
incurred substantial expensesand other damagesasaresult thereof, all of which was caused directly
and proximately by the actions of Dr. Graves



Defendants’ answer denied the material alegations of the complaint and joinsissue thereon.
Theanswer further aversthat the defendants complied with therecognized standard of carefar their
specialty inthis community, and that they did not cause any damages to the plaintiffs.

Summary judgment was granted by the trial court on dl plaintiffs’ causes of action except
for the cause of action for fraudulent misrepresentation. A jury trial was commenced on thisaction
and at the close of plaintiffs’ proof, thetrial court granted defendants a directed verdict.

Plaintiffs have appealed and present two issues for review as stated in their brief:

1. Did the Tria Court err in not allowing Plaintiffs to take a
voluntary dismissal pursuant to Rule 41 T.R.C.P. which was
announced prior tothe Court’ sfinal ruling on Defendants’ Motionfor
Directed Verdict.

2. Did the Tria Court err in granting Defendants Motion for
Directed Verdict by ruling that Plaintiffs’ proof failed to establish that
damages sustained were causally comected to the Defendants
alleged wrongful conduct.

In plaintiffs’ first issuefor review, they assert that the trial court erred in not allowing them
to take avoluntary dismissal pursuant to Tenn.R.Civ.P. 41.01 (2001), which provides in pertinent
part:

[T]he plaintiff shall have the right to take a voluntary nonsuit to
dismissan action without prejudice. . . by an oral notice of dismissal
made in open court during the trial of a cause; or in jury trialsat any
time before the jury retires to consider its verdict and prior to the
ruling of the court sustaining a mation for a directed verdict.

Plaintiffs assert that they announced a voluntary dismissal prior to the trial court ruling on
defendants’ motionfor adirected verdict. Tomakethisdetermination, wemust review thetranscript
of the proceedings.

At the conclusion of plaintiffs’ proof, defendants moved for a directed verdict based upon
lack of any causation testimony. Extended collogquy was conducted between the court and the two
lawyers, the pertinent part of which we quote:

THE COURT: Now, Mr. Ridolphi?

MR. RIDOLPHI: Y es, ma am.



THE COURT: The aspect that I'm looking at is as a result of the
concealment of the fact, the paintiff sustained damage. And what
Mr. Haltom is saying is that the proximate cause that's aways
necessary to show that the plaintiff sustained damageisnot available
here. And | hadn’t thought about that aspect of it, if she could just as
easily or perhaps more easily gotten pregnant with the lUD. Thefact
that shewoul d have changed her behavior, of wha significancecould
that be?

MR. RIDOLPHI: Ms. Pegueswent in to have—what shetestified to—
That’swhere we are in this case.

THE COURT: | know.
MR. RIDOLPHI: To have a 100 percent fail safe procedure.

THE COURT: But it wasn't available. It wasn’t available. All the
testimony isisthat there’ s no such thing that exists.

MR. RIDOLPHI: All right.

THE COURT: So eventhough that washer goal, that wasn’t what she
could hope to get no matter what —

MR. RIDOLPHI: Shedidn’t know that. That’sthewhole point. She
said, | didn’t know that. That’sthe wholething. Sherelied upon the
fact that hesaid it was 100 percent. That’ sthewhole point that this....

MR. RIDOLPHI: Y our honor, shechanged her pregnancy avoidance
procedure based upon his reliance.

THE COURT: Exactly right. And if you could show that that made
any difference at al, you' d be in the ballpark, but you —

MR. RIDOLPHI: How can | show — how can | show — how can |
show that if she had kept using the IUD —

THE COURT: Because it’s not true, and so you can’t show it. And
that’ swhy we' re not getting anywhereit looksliketo me. You can’'t
show that. You can't. It's Mr. Haltom’s unassailable reasoning on
this. It'sgot to have consequence. It has to make a difference what
hesaid. Therehasto bearesult. Inother words, it had to make some
kind of difference and accordingto the proof, it just doesn’t make

-3



any difference. She could just as well have gotten pregnant if she
hadn’t had the procedure and was using the IlUD. And that’'s the
proof before the Court, and there’ s no other proof before the Court.
And that being so —

MR. RIDOLPHI: Then why wouldn't Dr. Graves say, look, lady,
keep withthe lUD. It doesn’t make any difference. There’ s nothing
| can do.

THE COURT: Because he believed that the procedure, I’ m sure, was
— had some value. And the proof is that the one he did was — or
maybe we don’'t have any proof on that. But at any rate, the only
proof beforethe Court isthat therewere several birthsbornaccording
to these surveys when this particuar procedure that Dr. Graves dd
was done. And there was further proof that — I mean, | think if you
want to get to where you want to be, you’ d have to have somebody
take the stand and say that — medical proof that a woman using an
IUD over aperiod of time—whatever time Mrs. Pegueswas using her
IUD — and was finding that it worked for her and that she had no
pregnancies was a better insurance to her than having the operation
that Dr. Graves performed. And there’ s no evidenceto sustain that.

MR. RIDOLPHI: The other side of the coinis | don’t think | need
that, because that’ swhat in fact hetold her accordingto her. 1t's 100
percent. That’swhat he told her.

THE COURT: Wél, suppose he told her that. It's still —evenif he
told her that, it’s not true, and it wouldn’t have any consequence.
Suppose he told her that —

MR. RIDOLPHI: That's up to thisjury to decide what was told.
MR. HALTOM: Y our Honor --

THE COURT: I’'m assuming arguendo that everything the plaintiff
says is true. I’'m assuming that what she says is true. But Mr.
Haltom’'s argument is it doesn’t make any difference if he did say
that, because it wouldn’t matter because she could still get pregnant
whether she had the 1UD or didn't use the | — you know, use the
procedure that Dr. Graves —

MR. RIDOLPHI: That's what fraud is all about. There's afalse
statement. The pason who makes the statement knows —
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THE COURT: You'vegot to have damages.
MR. RIDOLPHI: | understand that.
THE COURT: You' vegot to have damages.

MR. RIDOLPHI: But there has to be reliance uponit, and there has
to be based upon thereliance some damage, and she got pregnant.

MR. HALTOM: There has to be causation.
THE COURT: There' s got to be causation. | agree.
MR. RIDOLPHI: She went on the basis that that was 100 percent.

THE COURT: Wéll, that's not scientific. That’s not scientific.
Whatever basis she went on, that’s not scientific. And the fact that
she — let’'s say arguendo that everything Ms. Pegues says is true.
Supposethedoctor lied to her and saysit’s 100 percent, and it wasn't.
Itjust doesn’t make any difference, because whethe she’ sonthelUD
or on something el se shestill could have gotten pregnant, and no one
can say any differently. Nothing —

MR. RIDOLPHI: That’s not relevant —

THE COURT: Y ou didn’t produce awitnesswho could say anything

MR. RIDOLPHI: That's not the point. The point in a
mi srepresentation fraud caseis the misrepresentation, the know|ledge
it's not true, the reliance upon the other party, the grounds, the
relationship to allow the party to rely upon it. The party relies upon
it, changes her course of action, and damagesfollow. And damages
follow here when she changed her course of action.

THE COURT: You'rewrong.

MR. HALTOM: There’'s no causation.

THE COURT: There' sno causation. There’ snothing to show that it
would have made any difference at all. In fact, | think Ms. Pegues

testified she was having problemswith the lUD anyway, and she was
going to haveto change. Now, whatever she might have changed to,
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no jury can be made to speculate that if she had changed to some
other birth control that there would have been less of a chance, and
there sno proof to that effect. Evenif it —I mean, even suppose that
someone would say, yes, you know, given that the lUD was gven
Ms. Pegues problems, she could have switched to x. And x would
have had less of a failure rate than the procedure that Dr. Graves
performed. But that’s not in the proof. So | respectfully disagree
with you, Mr. Ridolphi, and it gives me no pleasure to grant a
directed verdid.

MR. RIDOLPHI: | understand that. May | say one more thi ng?
THE COURT: Yes.

MR. RIDOLPHI: The procedurewas result oriented, right? And the
result was not to become pregnant.

THE COURT: And shedidn’t become pregnant for several yeas. If
she had been on the IUD, maybe she would have become pregnant
earlier. Who knows? | mean, maybe she would have become
pregnant, and maybe, maybe, maybe. But, | mean, that’ s speculation,
and thereisno speculation. And itisonly in the proof that no matter
what birth control method you use you can become pregnant. So
while —

MR. RIDOLPHI: But that’s not the issue.

THE COURT: Mr. Haltom would not be free of damages and would
not get his whole directed verdict at this point in time if there had
been proof of any medical expensesincurredfor thefailed pregnancy
avoidance procedure. You would still get that, but there's no proof
on this.

MR. RIDOLPHI: May | —

THE COURT: Take exception.

MR. RIDOLPHI: No. Can | say something?

THE COURT: Yes, anything else, you sayit. | want you to say it. |
don’'t know what it can be, but have ago at it.



MR. RIDOLPHI: Y our Honor, there are certain givensin this case,
there is no pregnancy. Everybody admitsthat. And the bottom line
isthere wasapregnancy. Y ou don’'t have to have the causation in a
fraud case that you' re talking about. The damageisthat she became
pregnant. When Dr. Graves said you won't become pregnant, that’s
thedamage. Just because she may have gotten pregnant if she stayed
with the ITUD and none of them are 100 percent doesn’t make any
difference. Shehastheright to havethefull knowledge. Andthefull
knowledge according to her proof isDr. Graves saysit’s 100 percent
you won't get pregnant, and boom, she got pregnant. That is the
damages. That is the damages.

MR. HALTOM: Youcan't —

MR. RIDOLPHI: Whether or not they’ re all —whether or not they al
have failure rates, he didn’'t tell her that. But whether or not they’re
all —shejust — 1 mean, she got pregnant because of the procedure he
performed, and he said it was going to be 100 percent.

THE COURT: No. She got pregnant because she had relaionswith
her husband, and as it happened, that procedure didn’t work for her.
But there is nothing in the evidence that would indicate in any way
that if she were using anything else or anything else had been
performed she still might have gotten pregnant. And | respect — |
want youto say everything you want to say and put it on the record or
appeal, of course. But, | mean, I'm stuck with my own thought
processes, and | think Mr. Haltom’ s position is unassail able myself.
| —

MR. RIDOLPHI: May | have a moment with my clients, Your
Honor?

MR. HALTOM: | think Y our Honor has ruled. | thought we had a
ruling.

MR. RIDOLPHI: May | have amoment with my clients?
THE COURT: Yes.

MR. RIDOLPHI: Your Honor, based upon your comments, we're
going to take avoluntary nonsuit.



MR.HALTOM: Y our Honor, | thought you hadruled. Mr. Ridolphi
played a little gotcha game with me on six eleven. | don't liketo
practice law this way, but | thought Your Honor had ruled and
granted on amotion for directed verdict.

THE COURT: | said | agreed with Mr. Haltom. | also said | wanted
youto havefull opportunity for you to discuss thingswithme before,
| guess, | sad it formaly.

MR. RIDOLPHI: Yes, maam, that's why | wanted to talk to my
clients.

MR.HALTOM: Well, | thought Y our Honor had ruled. | didn’t pack
up quickly enough, | guess, Y our Honor. But | thought Y our Honor
had ruled. L& me say this—

THE COURT: | was—truthfully, Mr. Ridolphi, | was doing that asa
courtesy to you, because | don’t like to cut lawyers off.

MR. RIDOLPHI: Well, I am movingfor — | am taking a voluntary
nonsuit at this point.

MR. HALTOM: My position is that Your Honor ruled, and you
invited him to say anything else he wanted to say on the record or
appeal. Your words were, Mr. Ridolphi, you can appeal. And |
didn’t — I thought that we had a ruling & that time. | respectfully
submit it’s too late for a voluntary nonsuit, that we need to enter an
order granting a directed verdict. That's all I'll say about it, Your
Honor.

MR. RIDOLPHI: | think until the Court absolutely brings the gavel
down, and | submit the gavel hadn’t been brought down — the Court

had given me every indication what she was going to do, and that’s
why | asked —

THE COURT: | was merely extending a courtesy to you simply — it
was apure courtesy to just simply allow you to ventilate. And that’s
thetruth of it, Mr. Ridolphi. Because | don’'t ever want to be seen as
being disrespectful. And you looked very conflicted and frustrated,
and | wanted you to have theopportunity to ventilate. But | had told
Mr. Haltom that | agreed with Mr. Haltom, that his reasoning was
unassailable and that you could appeal. | mean, we can read my
words back.



MR. HALTOM: | think we had aruling.

THE COURT: | never said formally, it's true, Mr. Haltom your
motion isgranted. That muchistrue. | didn’'t say that.

MR. HALTOM: Wéll, again, Y our Honor, | thought we had aruling,
and theinvitation wasfor himto appeal. And 1’1l be happy to prepare
an order granting the motion, if that’s Y our Honor — if that’s where
we are.

THE COURT: Thisisrealy awkward for me.

MR. HALTOM: | thought Y our Honor had made a ruling and just
was giving Mr. Ridol phi any —

THE COURT: Wdll, certainly in my mind | had made aruling.
MR. HALTOM: That's what counts, Y our Honor.

THE COURT: | wanted you to just have theopportunity to say what
youwanted tosay. Y ou still have the opportunity to gopeal, whichis
what | sad you had the opportunity to do, Mr. Ridol phi.

MR. RIDOLPHI: Y our Honor, you have put me in a position that |
haveto weigh my options. That' swhy | asked to talk to my clients,
to see what they wanted to do. | explained the options to them, that
they could either dismissthe case vaduntarily or let the Court ruleand
have an order entered and appeal it. And that’swhy | asked for that
time.

THE COURT: And | haveto be honest. Mr. Ridolphi, my feelingis
| had ruled. And | [sic] was simply out of courtesy giving you an
opportunity, because| didn’t want youto simply feel closed off from
saying anything, because you looked so frustrated.

MR. RIDOLPHI: | am frustrated, Y our Honor.

THE COURT: WEell, of courseyou are. And do you think the Court
isnot?

MR. RIDOLPHI: | don't know.

THE COURT: Not perhaps equally frustrated, but surely frustrated.
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Tennessee courts have long held that it is error for atrial court to deny the right of nonsuit
moved for before a definite and final action by the judge on a motion for a directed verdict. See
Brackinv. McGannon, 137 Tenn. 207, 192 SW. 922 (Tenn. 1916); Darby v. Pidgeon ThomasIron
Co., 144 Tenn. 298, 232 SW.2d 75 (Tenn. 1921).

In Graves v. Union Ry. Co., 177 Tenn. 699, 152 S.W.2d 1026 (1941), the Court again
followed the long-established rulestating:

It isthe general rulethat avoluntary dismissal, leaving intact
the right to commence a new action, must be made, at the laest,
before final decision of the case or question, before a decree
adjudging the rights of the parties.

We are of opinion tha after a trial judge has definitdy
sustained a motion for a directed verdict, as distinguished from
merely intimating or suggesting that such will be his action, - a
practice commonly taken as an invitation for further argument, or
sometimes, as a suggestion of an opportunity for the taking of a
nonsuit, — amotion for a nonsuit comes too late.

152 SW.2d at 1029.

In Bellisomi v. Kenney, 185 Tenn. 551, 206 SW.2d 787 (Tenn. 1947), the trial court
sustained a motion for a nonsuit at the conclusion of plaintiff’s evidence after the motion for a
directed verdict had been made by the defendant. The Court of Appealsaffirmed thetrial court and
on petition for certiorari to the Supreme Court, the Supreme Court denied the petition and adopted
the opinion of the Court of Appeals. The opinion pointsout that thetrial court sustained the motion
for a voluntary nonsuit because thetrial court stated: “I have not definitely and finally sustained
your motion for a directed verdict.” 206 S.W.2d at 788. The opinion dates that the question is
controlled by Graves, as quoted in this opinion above, and explainsthe task of thetrial judge when
faced with amotion for anonsuit after amotion for adrected verdid is made:

[“IThe judge is thereby left a sound discretion to be exercised
according to what he thinks is required of a tribunal engaged
primarily in dispensing justice. If he thinks the purpose can best be
served by cutting off the right to anon-suit, then, as Judge Henderson
pointsout, hecan announce hisformal decisionimmediately after the
motion for adirected verdct and argumernt thereon, if any, and then,
if he choose, give the reasons for his decision.

“Uponthe other hand, if hethinksthat justicerequires, hecan

leavethat right temporarily intact by first discussing theissuesof law
and fact, withholding definite action on the motion until he has
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concluded, or until he goesthrough the usual formality of instructing
the jury asto the verdict they shall return, al in the expectation that
the plaintiff will anticipate the decision and take advantage of the
opportunity thus afforded him if he care to do so. Gravesv. Union
Ry. Co., supra

* * *

“To sum up, the judge can cut off the right to anon-suit by a
definite announcement of his decision, either before or after a
discussion of hisreasons, . . . But in either or any event, it is the
definite and formal announcement of the decision on the motion for
adirected verdid, whenever made, which endstheright to anon-suit,
... Gravesv Union Ry. Co, supra.

206 SW.2d at 789.

In Phippsv. Carmichael, 376 S.W.2d 499 (Tenn. Ct. App. 1963), this Court considered the
sameissue. In Phipps, the opinion quotes the exchange between the trial judge and attorney both
preceding and following the motion for a voluntary nonsuit:

THE COURT: Mr. Gerber, | don’t believewehaveacaseforthejury.

MR. GERBER: Under the circumstances, | would like to take a
voluntary non-suit at this time.

MR. MCDONNELL: If your Honor please, this has happened, | am
sure, on many occasions. As | understand the rule the plaintiff is
allowedtotakeanon-suit up until the Court hasannounceditsruling.
It occurs to me that the Court has announced it ruling.

THE COURT: | have indicated very plainly what the ruling will be,
but | have not gotten around to stating that | will sustain the motion.

MR. MCDONNELL: All right, sir.

THE COURT: So, | am going to allow him to enter the non-suit, Mr.
McDonnell.

376 S.W.2d at 500-01. This Court held that the trial court did not err in allowing the voluntary
nonsuit under the facts presented.
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Inreviewing the colloquy between the court andlawyersin theinstant case, it isapparent that
thetrial judge indicated that she was disposed togrant the defendants’ motion foradirected verdct.
Thejudge statesthat in her mind she had aruling, but the record does not reflect any such language
prior to plaintiffs motion for a voluntary dismissal granting a directed verdict. The record quite
explicitly reflects that the court stated in this regard: “1 never said formdly, its true, Mr. Haltom,
your motion is granted. That much istrue. | didn’'t say that.”

We also find it quite significant that in the course of the colloquy, plaintiffs attorney asked
permission of the court to confer with hisclients. Defendants’ counsel then interposed to the court
that he thought the court had ruled, and therewas no response from thetrial judge. Again plaintiffs
counsel asked permission to speak with hisclients, and thetrial judge granted the request. It appears
to this Court that at thisjuncture, thetrial court should reasonably assume that the lawyer would at
least explain to his clients the status of the case and any alternative choices available. If therewere
no aternative choices |eft, the trial judge should have voiced thisto counsel at that time.

Under thisrecord and the principles stated in the heretof ore cited cases, we find that thetrial
judge had not directly ruled on the motion for a directed verdict prior to plaintiffs motion for a
voluntary dismissal. Accordingly, thetrial courterredindenying plaintiffs’ right to takeavoluntary
dismissal pursuant to Tenn.R.Civ.P. 41.01.

In view of our decision, we pretermit consideration of the second issue.
The judgment of the trial court is reversed, and this case is remanded to thetrial court for

entry of an order of voluntary dismissal pursuant to Tenn.R.Civ.P. 41.01. Costs of the appeal are
assessed against the appellees, Dr. Lester R. Graves, Jr., Drs Graves, Sanford, Cox & Aycodk, P.C.

W. FRANK CRAWFORD, PRESIDINGJUDGE, W.S.
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