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OPINION
I. ACHILD GOoESINTO FOSTER CARE

Eighteen-year-old M.M.V. gave birth to D.D.V. on December 16, 1996. The place on the
birth certificate where the name of the father would normally appear was left blank, and the
individual the mother considered to be the child’ s father played no positive rolein his upbringing,
and avery minor role in the proceedings that are the subject of this opinion.

D.D.V. first came to the attention of the Department of Children’s Services (DCS or “the
Department”) as the result of three trips to the emergency room within a fourteen day period in
October and November of 1997. M.M.V. brought her young son to the ER each time because of an



injury to the head area. The injuries were a cut to the forehead, a cut lip and gum, and a cut or
puncture of the upper palate and throat. None of theinjuriesrequired hospital admission or stitches,
but Dr. Stephen Claycomb, thetreating doctor, was concerned by the occurrence of so many injuries
in so short atime, and he suspected the possibility of abuse.

Dr. Claycomb was particularly concerned about the third injury, because in his experience
it was unusual for achild so young to suffer such aninjury. M.M.V. stated that the injury occurred
whileD.D.V. wascarrying aradio, with the antennain hismouth. The doctor testified at deposition
that it takes agood bit of force to pierce the upper palate, and that it generally happenswhen achild
fallswhile running with an object in its mouth. Because D.D.V. was so young, the doctor doubted
the injury had occurred in thisway. But M.M.V. testified that D.D.V. walked very early, and was
running almost as soon as he learned to walk.

The Department filed an emergency petition for temporary custody of the child on November
12, 1997, aleging that he was dependent and neglected, and that any delay could cause him
irreparable harm. The Juvenile Court gppointed a guardian ad litem for D.D.V. on the same day.
After ahearing, the court awarded temporary custody of the child to DCS, and he went into foster
care. A Court-Appointed Special Advocate (CASA) wasnamed to actasD.D.V.’ sguardian shortly
thereafter.

Il. THE PLAN OF CARE

On December 3, 1997, M.M.V. signed a plan of care prepared by the Department with the
goal of reunification. Among other things, the plan required the mother to pay 21% of her income
for child support, contact DCS at least once a month, notify the Department of any changes in
circumstances, and submit to random drug screens.

Thefirst review of the plan was conducted on February 18, 1998. M.M.V. wasfoundto have
complied with most of her tasks (although the child support paymentswere not mentioned), to have
attended parenting classes, andto havevisited D.D.V. regularly. The Department stated that M.M.V.
needed to go to counseling and maintain employment, and recommended that the child remainin
State custody. The record contains a series of subsequent progress reportsthat all show M.M.V.in
compliance with most of the elements of the plan of care, but experiencing continuing difficulties
with employment and housi ng.

The Department modified the parameters of its plans severd times, requiring at one point,
for example, that M.M.V. demonstrate that she had remained in the same job for three months
(which she apparently did several times), but later increasing it to six months. DCS consistently
stated that stable employment and stable housing were the most important goals for M.M.V. to
accomplish.

M.M.V. had herself been in foster care for much of her childhood, and did not have the
support of family membersto fall back upon. She only had an eighth grade education, and she had
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no job skills when the State took custody of her child. The Department made her situation even
more difficult by declaring that the public housing project in Lebanon, Tennessee where M.M.V.
lived was too dangerous a neighborhood to bring her child into, and that she could not be reunited
with him unless she could present them with acopy of alease or mortgage agreement with her name
on it, and photographs of the living quarters. It should not be surprising that finding housing that
met the Department’ s requirements presented the greatest difficulties for her.

M.M.V. had promptly responded to the Department’s concerns by moving out of her
subsidized two bedroom apartment, but was unable to rent another apartment, in part because of an
unpaid bill the housing authority claimed she owed, and which she contested. She found herself
homeless, but was laer ableto stay with friends, moving every few months.

The Department judged her to be non-compliant with the requirement that she notify them
every time she changed her address, but she testified that limitations in the leases of her friends
prohibited them from housing additiona peopleintheir gpartments, and shedid not want to get them
introuble. Though she did not maintain contact with DCSto the degreerequired by her plan of care,
M.M.V. never lost contact with her son, and she exercised both supervised and unsupervised
visitation on aregular bass, in accordance with the Department’ s changing requirements.

At onepoint, M.M.V. filed amotion to have her child returned to her. She had found ajob,
and acquired temporary housing when D.D.V.’s godmother Robin Lucas invited M.M.V. to move
into her apartment. On February 2, 1999, the court ordered that physical custody of D.D.V. be
returned to his mother on a 90 day trial home placement. Four days later, the child returned to the
emergency room, having ingested psychotropic pills. The court returned temporary custody of
D.D.V. tothe State, finding that the need for foster care continued to exist.

M.M.V.testified at trial that the pills her child ingested had belonged to Ms. Lucas, who was
disabled and used a wheelchair. She contended that it was not possible to place Ms. Lucas
medication totally beyond the reach of an active toddler, without also making access to the
medication difficult for Ms. Lucas. We notethat M.M.V. passed all her drug screens, and that the
State acknowledged that there were no indications that she abused drugs or alcohol.

M.M.V. worked at a number of different jobs. She sometimes changed jobs because of
transportation problems, or in order to take another job that paid better. She also experienced
periods of unemployment. Many of her jobswere in nursing homes or hospitals. Shetestified that
she very much enjoyed working with patients, particularly ederly patients. At some point she
obtained certification as anursing technician.

In 1999, M.M.V. became pregnant again. A few months before her due date, she met the
Reverend Joysteen Lyles, pastor of aL ebanon church known asthe Potter’ sWheel. The pastor and
some of the church members mobilized to help M.M.V. They provided a bedroom in a church-
owned residence for her, furnished many of her daily needs, and furnished counseling and teaching



for her. Reverend Lylesbrought M.M.V. tothe hospital, and was present in the delivery room when
her daughter, K. V., was born on November 11, 1999.

Since M.M.V. was living on church property, Reverend Lyles felt that she should comply
with the unwritten rules that such a situation implies. One weekend, M.M.V. left with her baby to
stay with a friend, and did not contact anyone at the church until she returned severd days later.
Reverend Lylesthen asked her toleave. K.V. wassubsequently placed in foster care, and ultimately
wound up in the same foster home as D.D.V. M.M.V. continued to go to church at the Potter’s
House, and Reverend Lyles testified that she and her parishioners remained committed to helping
M.M.V. if she needed it.

IIl. TERMINATION PROCEEDINGS
A. DCSCHANGESDIRECTION

In the Spring of 2000, the CASA agent prepared a confidentia report for the benefit of the
court, which recommended that M.M.V.’s parental rights be terminated. The agency noted that
M.M.V. had not managed to obtain stable housing or employment despite the more than two years
that D.D.V. had beenin custody, and stated that after such aperiod, “thiscase qualifiesfor mandated
TPR.” See Tenn. Code. Ann. 8§ 36-1-113(h).

After conducting a periodic review of the case on May 17, 2000, the Department itsdf
recommended for the first time that M.M.V.’s parental rights be terminated, and that D.D.V. be
adopted. Among the items checked on the review summary form werethat M.M.V . had made good
progress toward reducing the risks that necessitate continued foster care, but that reasonableefforts
had been made to reunite the family, and the need for foster care continued to exist.

Clinical psychol ogist SandraDeM ott Phillipsprepared apsychol ogical evaluationof M.M.V.
contemporaneoudy with the Department’s review. Dr. Phillips noted that because of her family
history and her experiences with foster care as a child, M.M.V. had deficits as a parent, and was
resentful of authority. She observed that “atherapist or caseworker islikely to find her difficult.”
The psychologist aso stated that the goals of achieving stable employment and a stable living
situation were good ones for her, but that to accomplish them, she needed a mentor. The report
concluded,

“Though it is time-consuming, a DCS worker would find it easier to work
with her if he/she took the time to hear the story of her life in her own words. She
isvery emotionally needy and such time spent with her would help establish abetter
relationship. Then she would be able to accept better the constructive criticism she
needs to hear, knowing that the worker cares about her as a person who has had a
particularly difficult life.”



On September 26, 2000, the Department of Children’ sServicesfileditspetitiontoterminate
M.M.V. sparental rightstoD.D.V., aswell astherightsof anyindividud who could claim paternity
of thechild. The petition wassigned by Patty Graves, M.M.V.’ s case manager, who aso submitted
an Affidavit of Reasonable Efforts, which included arecitation of the services DCS had provided
to unify the family. The only services listed were “parenting dasses, psychological evaluations,
parenting assessments, drug and al cohol assessment and supervised visitations with her son.”

B. THE TRIAL

Thecasewent totrial on March 23, 2001, and lasted two full days. Thefirst persontotestify
was J.T.S., who denied that he was the father of D.D.V., and voluntarily surrendered any parental
rightshe might have had. Other possible candidatesfor fatherhood, M.H. and “ Unknown Father of
D.D.V.,” had been served by publication in conformity with the law, but did not make an
appearance. The State called six other witnesses, including M.M.V. The defense called two
witnesses, and had M.M.V. recalled to the stand. Some testimony highlights are discussed below.

Patty Gravestestified that shehad been M.M.V.’ scase manager since January of 2000. After
reciting a history of the Department’ s dealings with M.M.V ., she was asked whether she believed
that it would be in D.D.V.'s best interest for M.M.V.’s parental rights to be terminated. She
answered in the affirmative, stating as the basis for her opinion that D.D.V. had been in foster care
for such a long time, and that he was fortunate in having been with the same foster parents
throughout the entire period. She went on,

“It would appear that these two i ssues, housing and employment, would not be major
or difficult issuesto correct. And even though D.D.V. knows who his mother is—
and he loves his mother — | think he would need more than unstable housing and
some definite stability to provide for him financially.”

Ms. Graves expressed doubts that M.M.V. would be able to obtain and maintain stable
housing and employment if she were given extratimeto do so, basing her opinion entirely upon the
fact that she had not succeeded during thethree yearsthat D.D.V. wasin foster care. Inresponseto
cross-examination, she characterized her relationshipwithM.M.V. as” professional,” and stated that
“1 don’t know her personally.” She admitted that she had never sat downwith M.M.V. to talk to her
about her past, and she stated that she had never made a referral to help M.M.V. with housing
because she had never been asked.

Although Ms. Graves denied that she had a personality conflict with M.M.V., their
relationship can hardly be called warm. Ms. Gravestestified as to one disagreement between them.
Duringvisitationwith D.D.V. under the supervision of Ms. Graves, M.M.V . asked her son questions
about hissister’ s adjustment to thefoster home inwhich they both lived, questions such aswhether
the other children played with her, and whether she cried at night. Ms. Graves ordered her to stop
asking such questions becausein her view they were not appropriate, and stated that if M.M.V. had
any concerns about the care her daughter was receiving, Ms. Graves “would have been more than
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happy to discussthat with her prior to or after thevisit.” When M.M.V. balked, Ms. Gravessaid she
would end thevisit if she did not drop the subject immediately.

Thetestimony of LulaMcClain, who had acted asD.D.V .’ sfoster mother since hefirst went
into foster care, indicates some possible reasons why M.M.V. might feel concern. Ms. McClain
testified that D.D.V. was avery active child, who needed constant attention, and that while he was
in her care, he had suffered household accidents which resulted in ablack eye, atooth knocked out,
and stitches or staplesto close awound in hishead. Ms. McClain also testified that she was taking
careof sevenfoster childrenunder the age of ten, including atwelve-month-old, afifteen-month-old,
and an eighteen-month old. Although shetestifiedthat it wasapparent that D.D.V. loved hismother,
and that his mother loved him, she said that she would be interested in adopting D.D.V. if that ever
became possible.

Sherron Foutch testified that she had known M.M.V. since she was pregnant with D.D.V .,
and that before DCStook custody of the child, D.D.V. dways appeared to be clean, wdl-fed, well-
dressed, and well-cared for. She declared that she had no doubts about M.M.V.’ s ability to care for
her child, and that it would bein D.D.V.’ s best interest for them to be reunited.

Ms. Foutch is a disabled forty-year-old woman with no children of her own, who started
taking care of her brothers and sisters when she was ayoung child herself, and has been taking care
of childrenall her life. Ms. Foutch observed that M.M.V. was somewhat immature when they met,
and that she had a difficult time dealing with individuals in authority because of her unfortunate
experiences as a child in foster care.

After M.M.V. lost custody of D.D.V., Ms. Foutch welcomed her into her home, and the
younger woman stayed with her during several intervals over the next few years. A home study of
Ms. Foutch’ sresidence by a CASA representative described her as“ open, interested and helpful,”
and her apartment as “neat, clean and orderly,” with all unsafe objects locked away or out of the
reach of children. On the basis of the study, the court permitted M.M.V. to have supervised
visitation with D.D.V. in her apartment.

Ms. Foutch declared that she considered M.M. V. to be both afriend and apart of her family,
and the older woman helped her in numerous ways, although she was not able to arrange for food
stamps or AFDC for M.M.V ., because of the lack of afixed address. M.M.V. helped |ook after the
children Ms. Foutch wascaring for, and accordingto Ms. Foutch “they just loveher.” Theyincluded
Ms. Foutch’s grand-niece, with whom M.M.V. had formed a particularly strong bond.

Ms. Foutch testified that she was willing to challenge M.M.V. when she was showing bad
judgment, and that she was not afraid to enter into a shouting match with her when she believed
M.M.V.’s conduct amounted to “a bonehead stunt.” Ms. Foutch also testified that M.M.V. had
grown and matured in recent years, and she promised that if M.M.V. were re-united with her son,
she was ready and willing to take care of him while M.M.V. worked.



Rondha Charles testified that she had knownM.M.V. for about two years. Just before they
met, Ms. Charles had left an abusive husband, and she needed someone to watch her two young
children while shewasat work. M.M.V. offered to help her, and looked after her children for eight
or ninehoursaday. Ms. Charlesstated that M.M.V. wasvery careful withthe children, and that she
had no worries about M.M.V.’ s ability to keep them safe and healthy.

When M.M.V. cameto the stand, she candidly acknowledged that she had made many errors
injudgment, and admitted that shewas still immaturein many respects, but she stoutly defended her
attitude towards Ms. Graves, who she claimed did not treat her as one adult should treat another.

M.M.V. described her most recent efforts to become self-sufficient. She testified that she
was employed at the University Medical Center in Lebanon, where she was working four twelve
hour shifts and one eight hour shift each week. Though her hourly pay was low, she received
overtimeand a $50 bonus for each twelve hour shift she worked, and she was putting money away
in the bank. Because of ageneral shortage of qualified personnel, she considered her job to be quite
secure.

She had also purchased a housetrailer with afriend who was receiving disability payments,
and had it placed on apiece of land near Hartsville. Though they had not yet moved in, her attorney
introduced into evidence photographs of thetrailer, acontract with Oakwood Homesfor itssale, and
an application for its purchase with an income statement on the back. M.M.V. explained that she
had not attempted to buy ahousetrailer earlier, because she just assumed that her purported debt to
the public housing authority would have prevented her from getting a bank loan. She had also
purchased a car to carry her to and from work.

C. CLoOSING ARGUMENTSAND FINAL ORDER

At the conclusion of the proof, the court heard closing arguments from the State, M.M.V.’s
attorney, and D.D.V.’sguardian ad litem. The Department’s attorney acknowledged that M.M.V.
had made impressive progress toward her goals, but questioned why it had taken her so long. She
noted that D.D.V had been in foster care for three and a half years and that most of M.M.V.'s
progress had occurred in the few months prior to the terminati on hearing.

M.M.V.’ s attorney delivered an impassioned response, describing the difficulties M.M.V.
faced in obtaining housing and steady employment, asan individual without much education or any
family support. Shealso observed that M.M.V.’ s pregnancy and the birth of K.V. created additional
difficulties for her, but argued that she had made remarkable progress under the circumstances.

The guardian ad litem was reluctant to make an unequivocal recommendation one way or
another. He stated that he could not predict whether M.M.V. would succeed in her ambitious plans
to raise her children while working full time and relying on the assistance of friendsfor childcare.
He also expressed concerns about D.D.V.’s foster family. He noted that the child needed alot of



individual attention, and that Ms. McClain, with seven children under the age of ten to take care of,
would be hard-pressed to furnish it.

The guardian ad litem further stated that he thought there had been substantial compliance
with the parenting plan and that it would be detrimental to D.D.V. to lose his mother. He declared
that if the decision were histo make he would “have to think long and hard before | terminated on
this,” but concluded that “1 think the court will make the correct decision,” and that “1 will sleep
okay tonight regardless of what this Court does. | think this child will be cared for.”

Thejudgetook the case under advisement, pending recei pt of further financial documentation
onM.M.V.’ sjob, and some hard thinking that he acknowledged woul d be necessary before he could
make a decision which he acknowledged “could go either way.”

On April 6, 2001, the judge issued his ruling from the bench. Although he conceded that
M.M.V. had demonstrated significant improvementsin her life, and had taken “tremendous steps”
towards reunification with her son, he ruled that it was nonetheless appropriate to terminate her
parentd rights.

The trial court entered an order terminating M.M.V.’s parental rights, as well as those of
JT.S., M.H., and Unknown Father on May 3, 2001. The court found that M.M.V. had failed to
substantidly comply with the gods of the permanency plan in atimely manner, that she had failed
to remedy the conditions that led both to the child’'s initial removal from her custody, and his
subsequent removal in February of 1999, that the potential for abuse or neglect still remained, that
by failing to pay child support for four months, she had statutorily abandoned the child, and that it
wasin D.D.V. s best interest that her parental rights be terminated. This appeal followed.

1V. “REASONABLE EFFORTS"

We must state at the outset that we agree with the tria court that this case presents some
difficult facts. Itisuncontroverted that M.M.V . has maintained her rel ationship with her son despite
their long separation, and that sheis still animportant part of hislife. She hasbeen quite consistent
in matters of visitation, despite the fact that she was effectively homeless for much of the time, and
shehascompliedwith most of the requirementsthe Department has asked her to perform. However,
she let years pass before establishing a stable home for herself and her son, and the improvements
she has made in her life are so recent that it is difficult to evaluate their permanence.

Parents have afundamental right to the care, custody and control of ther children. Sanley
v. lllinois, 405 U.S. 645 (1972). A heightened standard of proof is required to protect those
important rights. Santosky v. Kramer, 455 U.S. 745 (1982). Before the State may sever the
rel ationship between parent and child it must prove the appropriate grounds by clear and convincing
evidence, and must also prove that the termination isin the best interests of the child. Tenn. Code
Ann. § 36-1-113.



Even after achild hasbeen validly committed to the custody of the Department of Children’s
Services, the State sfirst priority isto restore the family unit if at all possible. See In Re Drinnon,
776 SW.2d 96 (Tenn. Ct. App. 1988). To that end, the Department must submit awritten affidavit
to the court in each proceeding where the child's placement is at issue, certifying that it has made
reasonabl e effortsto reunify thefamily. Tenn. Code Ann. 8 37-1-166. Section (g)(1) of that statute
defines reasonabl e efforts as “the exercise of reasonable care and diligence by the department to
provide services related to meeting the needs of the child and the family.”

It is evident from the record that both the Court and the Department have been very
conscientiousin monitoring M.M.V.’ sprogress, and that of her child, and it iswell-documented that
the primary obstacle to their reunification has always been the lack of stable housing, followed
closely by lack of stableemployment. However, although the Department hasfiled five“ Affidavit[]
of Reasonable Efforts” withthetrial court, thereisno evidencethat DCS offered her any assistance
at al witheither of these needsprior to January of 2000, when Ms. Graves became her case manager.

Infact, it appearsthat DCSmade M.M.V .’ shousing situation more difficult by deciding that
she would have to move out of her two-bedroom apartment if she wished to be re-united with her
son. There can be no doubt that the Department is entitled to establish appropriate standards for
suitable housing. We believe, however, that when doing so results in the abandonment of a settled
residence, the Department is also obligated to make an effort to help its client find new lodging.

The only representative of the Department of Children’s Servicesto testify was Ms. Graves.
She admitted that she never made areferral to help M.M.V. obtain housing, but insisted that shetold
M.V.V. “that if there was anything I could do to help, to let me know and | would dowhat | could.”
She also testified that when the subject of housing came up at one point, M.M.V. told her that she
could get an apartment. When Ms. Graveswas asked if she didn’t feel that housing was a problem
for M.M.V., she answered “| can’t identify problemsthat are not identified to me,” and elsewhere
she stated that she thought housing “would not be amajor or difficult areato correct.”

It isobvious, however, that suitable housing would not be so easy for someoneinM.M.V.’s
position to acquire without assistance. While her reluctance to ask the Department for help is one
of the sources of M.M.V.’s current problems, it gppears to us that the socid workers at the
Department have an obligation to usetheir superior insight and trainingto help ther clientswith the
problems the Department itself has identified, even when not specifically asked to do so by the
client.

V. GROUNDS FOR TERMINATION

Statutory grounds for termination are found at Subsection (g) of Tenn. Code Ann. § 36-1-
113, and include the following:

(1) Abandonment by the parent or guardian, as defined in § 36-1-102, has
occurred,



(2) There has been substantial noncompliance by the parent or guardian with
the statement of responsibilitiesin a permanency plan or a plan of care pursuant to
the provisions of title 37, chapter 2, part 4;

(3)(A) The child has been removed from the home of the parent or guardian
by order of a court for a period of six (6) months and:

(i) The conditionswhich led to the child'sremoval or other conditions which
in all reasonable probability would cause the child to be subjected to further abuse
or neglect and which, therefore, prevent the child's safe return to the care of the
parent(s) or guardian(s), still persist;

(i) Thereislittlelikelihood that these conditionswill beremedied at an early
date so that the child can be safely returned to the parent(s) or guardian(s) in the near
future; and

(iii) The continuation of the parent or guardian and child relationship greatly
diminishes the child's chances of early integration into a safe, stable and permanent
home.

We will examine these grounds in the order in which they are found in the statute.
A. ABANDONMENT

Tenn. Code Ann. 8§ 36-1-102 defines abandonment as willful failure to visit the child or
willful failure to support or make reasonable payments toward the support of the child for a period
of four consecutive months immediately preceding the filing of a pleading to terminate parental
rights. Visitationwas not anissuein this case, but thetrial court found that M.M.V had abandoned
her child by failing to pay more than token support during the four months preceding the filing of
the petition.

The proof shows that while the Department included a child support obligation in its plan
of care from the very beginning, almost no emphasiswas placed on this portion of the plan, and the
Department always considered the acquisition of housing more crucial. Paity Graves testified that
M.M.V. had paid atotal of $138 in child support, and that her last payment was made on June 21,
2000. Other parts of the record showed that her total payments amounted to about $200, and that
M.M.V. stotal income for the three years preceding trial was about $6,000.

Wenotethat Tenn. Code Ann. 8§ 36-1-102 defineswillful failureto support aseither afailure
to pay any support whatsoever, or afailureto pay morethan token support. Token support isdefined
as support which, “under the circumstances of theindividual case, isinsignificant giventhe parent's
means.” Tenn. Code Ann. § 36-1-102(1)(B).

We believe that under theunusual circumstances of thiscase, M.M.V .’sfailureto pay child
support cannot be considered willful, nor can the support she paid be considered insignificant, given
her limited means, her basic living expenses, the stringent housing requirements placed upon her by
the Department, and the scanty assistance it provided her.
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B. THE PERMANENCY PLAN

The proof showed that prior to the filing of the petition to terminate her parental rights,
M.M.V. complied with almost all the plan requirements set by the Department, except for the
establishment of a stable home. She consistently visited her son, followed through with anger
management and parenting classes, atended a psychological evauation, passed all her drug tests,
and abstained from criminal activity. Although she did not achievethegoal of working at the same
job for six months, she did work at anumber of jobs, and she managed to enhanceher job skillsand
her earning potential.

The trial court apparently based its finding that M.M.V. had not complied with the
Department’s plan primarily upon her failure to establish a home that was satisfactory to the
Department. We have found that the Department did not make reasonabl e effortsto help her meet
thisrequirement, so we cannot placetheblamefor thisfalureentirely upon her. Also, sinceM.M.V.
had apparently acquired aresidencein her own name by the time of trial (though no home study of
that residence has yet been performed) we cannot say that this ground has been established by clear
and convincing evidence

c. FAILURETO REMEDY

D.D.V. wasfirst taken away from his mother because of concern about possible abuse. The
Department | ater determined that there had been no abuse, but decided that he could not be returned
to his mother because of the possibility of neglect. M.M.V.’sattorney argued that three tripsto the
emergency room which resulted in no necessary medical treatment were evidence of neither abuse
nor neglect, but rather of an overly protective mother.

Regardless of the validity of the reason D.D.V. was removed from his mother’s home, it
appearsto us that the condition that chiefly prevented his return was the lack of suitable housing.
M.M.V. presented evidence at trial that shehad purchased atrailer for use asaresidence, and placed
it upon a piece of rurd land. Thus, we cannot say that it has been established by dear and
convincing evidence that the condition preventing the reunion between mother and child had not
been remedied, or that there islittle likelihood that it will be remedied at an early date.

V. CONCLUSION

While both parties have provided extensive argument asto thebest interestsof D.D.V ., this
factor only comes into play if the grounds for termination of parental rights have been proven by
clear and convincing evidence. Since we have not found that any such grounds have been proven,
itisreally not necessary for usto decideif D.D.V. would be better off in the custody of his mother
or of someone else. We must observe, however, that we do not believe that the proof in the record
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supports a finding that it would be in D.D.V.’s best interests that his mother’s parental rights be
terminated.

We do not wish to minimize the difficulties that M.M.V. is bound to encounter as asingle
working mother, and we cannot predict any better than the trial court can whether she will succeed
in overcoming those difficulties. It isobviousthat if her childisreturned to her, shewill not beable
to keep working so many hours at her job, and that she will haveto rely on anetwork of friendswho
arewilling to help her with daycare and other matters. But these are not reasons for terminating a
parent’ srights, or for denying custody.

M.M.V.’s attorney points out to us that petitioners for adoption of a child are considered
financially ableif they can ensure that any physical, emotional, or special needs of the child are met
“by use of any and all income and economic resources of the petitioners, including, but not limited
to, assistance from public or private sources.” Tenn. Code Ann. § 36-1-102(19). She argues that
if adoptive parents can rely on such sources, it would bewrong to disqualify abiological parent from
the care of her child simply because of asimilar reliance. We agree.

We reverse the order of thetrial court terminating the parental rights of M.M.V. We note,
however, that our decision does not operate to remove custody of D.D.V. from the State of
Tennesseeor from hisfoster family. A change of custody will requirefurther court proceedings, and
further proof asto the improvementsin M.M.V.’ s situation.

VI.

Thejudgment of thetrial court isaffirmed in regard to the termination of the parentd rights
of JT.S., M.H., and Unknown Father of D.D.V., but reversed in regard to the termination of the
parental rights of M.M.V. Remand this cause to the Juvenile Court of Wilson County for further
proceedings consistent with this opinion. Tax the costs on appeal to the State of Tennessee.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.
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