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OPINION

On July 28, 1999, Michael Delaney Galligan (Mr. Galligan) filed a complaint for divorce
from Linda Medders Galligan (Ms. Medders). As grounds for the divorce, Mr. Galligan alleged
irreconcilabledifferencesand inappropriate marital conduct. Ms. Meddersfiled an answer denying
Appellee’s alegations and counterclaimed, dleging that Mr. Galligan engaged in inappropriate
marital conduct and an adulterous affair during the marriage.

A trial washeld on April 6 and 7, 2000, from which the court was ableto makethefollowing
findings of fact. Mr. Galligan and Ms. Medders were married on October 5, 1996 in McMinnville,
Tennessee. Following their marriage, theparties maintained separateresidences; Mr. Galliganlived



in McMinnville and Ms. Medders lived in Lawrenceville, Georgia. The parties agreed that Mr.
Galliganwould visit Ms. Medde's on weekends urtil Ms. Medders' s daughter graduated from high
school. When Ms. Medders' s daughter graduated from high school, Ms. Medders would make a
permanent move to McMinnville.

The marriage, however, soon began deteriorating and Ms. Medders never made the moveto
McMinnville. The court mentioned many fights between the parties, which sometimes became
violent and often affected Mr. Galligan’ swork asanattorney in McMinnville. The court also found
that Mr. Galligan began an adulterous affair on June 26, 1999 with RhondaHarding (Ms. Harding)
that had continued up until the hearing.

Although the court stated that both parties contributed to the dissol ution of the marriage, the
court granted the divorce to Ms. Medders based on Mr. Galligan’s extramarital affair. Thecourt,
however, refused to grant Ms. Medders rehabilitative alimony. The court based its decision on the
short duration of the marriage, the substantial separate property owned by each party, and the fact
that the parties maintained separate residences.

With regard to division of the marital property, the court agan stressed the short duration of
the marriage and the extensive separate property held by each party. Thecourt found that only one
asset had been jointly purchased during the marriage This asset, stock in alocal bank, was ordered
to be split equally between Mr. Galliganand Ms. Medders. All other separate assets and liabilities
were to be retained by each party.

Ms. Medders sought attorney’ sfeesin the amount of $59,000.00. The court stated that the
issue of reasonableness of the fees did not need to be addressed. Instead, the court |looked at the fact
that Mr. Galligan had engaged in an affair with Ms. Harding, which contributed to the demise of the
parties' relationship. Because the proof indicated that Mr. Galligan had purchased gifts for Ms.
Harding totaling $36,000.00, the court awarded Ms. Medders $36,000.00 in attorney’ s fees.

Following motions by bothpartiesto ater or amend the court sfinal judgment, Ms. Medders
filed this appeal. Both Ms. Medders and Mr. Galligan have raised raises numerous issues for our
review.

|I. CLASSIFICATION AND DIVISION OF PROPERTY

Ms. Medders's first two issues concern the court’s classification and division of property
between the parties. When faced withthe obligation to divide the assets of divorcing parties, courts
must first classify each asset as either marital or separateproperty. Dunlap v. Dunlap, 996 S.W.2d
803, 814- 815 (Tenn. Ct. App. 1998) (citing Cutsinger v. Cutsinger, 917 S.W.2d 238, 241 (Tenn. Ct.
App. 1995)). When classifying the property, courts must look to section 36-4-121(b) of the
Tennessee Code. Section 36-4-121(b) provides in pertinent part:




(D) (A) “Marital property” means any real and personal property, both tangible and
intangible, acquired by either or both spouses during the course of the marriage. . .

(B) “Marital property” includesincome from, and any increase in value during
the marriage of, property determined to be separae property in accordance with
subdivision (b)(2) if each party substantially contributed to its preservation and
appreciation, and the value of vested and unvested pension, vested and unvested
stock option rights, retirement or other fringe benefit rights relating to employment
that accrued during the period of the marriage.

(D) Asused in thissubsection, “substantial contribution” may include, but not
be limited to, the direct or indirect contribution of a spouse as a homemaker; wage
earner; parent or family financial manager, together with such other factors as the
court having jurisdiction thereof may determine. . . .

(2) “ Separate property” means:
(A) All real and personal property owned by a spouse beforemarriage;
(B) Property acquired in exchange for property acquired before the marriage;

(C) Incomefrom and appreciation of property owned by a spouse before marriage except
when characterized as marital property under subdivision (b)(1) . . ..

TeENN. CoDE ANN. 8§ 36-4-121(b) (2001).

After characterizing the parties assets as either marital or separate property, the trial court
must give parties their separate property and make an equitable division of marital assets. See
Batson v. Batson, 769 SW.2d 849, 856 (Tenn. Ct. App. 1988). An equitabe division of property
does not necessarily mean an equal division. See Bookout v. Bookout, 954 SW.2d 730, 732 (Tenn.
Ct. App. 1997); Batson, 769 S.W.2d at 859. "Thedivision of the estate is nat rendered inequitable
simply becauseit isnot mathematically equal, or because each party did not receive ashare of every
item of marital property.” Kingyv. King, 986 SW.2d 216, 219 (Tenn. Ct. App. 1998) (citing Cohen
v. Cohen, 937 S.\W.2d 823, 832 (Tenn. 196); Ellis v. Ellis 748 S.\W.2d 424, 427 (Tenn. 1988);
Brown v. Brown, 913 SW.2d 163, 168 (Tenn. Ct. App. 1994)).

In determining what constitutesan equitabl edivision of marital assets, thecourt will consider
the factors listed in section 36-4-121(c) of the Tennessee Code. Sedion 36-4-121(c) provides:

In making equitable division of marital property, the court shall consider all relevant
factors including:

(1) The duration of the marriage;

(2) The age, physical and mental health, vocational skills, employability, earning
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capacity, estate, financial liabilities and financial needs of each of the parties;

(3) Thetangible or intangible contribution by one (1) party to the education, training
or increased earning power of the other party;

(4) The relative ability of each party for future acquisitions of capital assets and
income;

(5) The contribution of each party to the acquisition, preservation, appreciation or
dissipation of the marital or separate property, including the contribution of a party
tothemarriage ashomemaker, wage earner or parent, with the contribution of aparty
as homemaker or wage earner to be given the same weight if each party hasfulfilled
itsrole;

(6) The value of the separate property of each party;

(7) The estate of each party at the time of the mariage;

(8) The economic circumstances of each party at thetime the division of property is
to become effedive;

(9) The tax consequences to each party; and

(10) Such other factars as are necessary to consider the equities between the parties.

TENN. CoDE ANN. 8§ 36-4-121(c) (2001). The court must make the division of marital property
without regard to marital fault. TENN. CoDE ANN. § 36-4-121(a)(1) (2001).

The trial court's classification and division of marital property enjoys a presumption of
correctnesson appeal and will be reversed or modified only if the evidence preponderates against
thetrial court'sdecision. SeeLancaster v. Lancaster, 671 S.W.2d 501, 502 (Tenn. Ct. App. 1984);
Hardin v. Hardin, 689 SW.2d 152, 154 (Tenn. Ct. App. 1983). "Thetrial court is granted broad
discretioninadjusting and ad udicating theparties interestin al jointly owned property. Itsdecision
regarding division of the marital property isentitled to great weight onappeal.” Wattersv. Watters,
959 SW.2d 585, 590 (Tenn. Ct. App. 1997) (citing Batson, 769 S.\W.2d at 859). Thefairnessof the
property division isjudged upon itsfinal results. See Wadev. Wade, 897 S.W.2d 702, 717 (Tenn.
Ct. App. 1994) (citing Thompson v. Thompson, 797 SW.2d 599, 604 (Tenn. Ct. App. 1990)).

A. Classification of Property as Separate Property

Inthecasesubjudice, Ms. Meddersfirst arguesthat thetrial court improperly classifiedthree
assets as separate property. Ms. Medders asserts that a 401(k) retirement account held by Mr.
Galligan as well asthe appreciation in value of two pieces of real estate should be deemed marital
property. We will discuss each of these assets separately.

1. The Retirement Account
With regard to Mr. Galligan’ sretirement account, Ms. Medders asserts that she persuaded
Mr. Galligan to open the account one week after the parties were maried. According to Ms.

Medders, Mr. Galligan madeaninitial investment of $22,500.00, with fundscoming from either pre-
marriage earnings or money borrowed by Mr. Galligan. Ms. Medders further asserts that Mr.
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Galligan contributed an additional $37,500.00 to the account throughout the course of the marriage.
At the time of the divorce hearing, the account was worth $163,000.00. Relying on Cohen and
McKeev. McKee, No. M1997-00204-COA-R3-CV, 2000 Tenn. App. LEXIS 452 (Tenn. Ct. App.
July 13, 2000), Ms. Medders argues that as a matter of law, the court should have deemed this
account marital property.

The findings of fact made by thetrial court i ndicate that Mr. Galligan’ s initial $22,500.00
investment to hisretirement account camefrom Mr. Galligan’ sseparat e, previ ously earned property.
Thus, with regard to these funds, the rdevant statutory authority we must focus on issection 36-4-
121(b)(2)(C). This section states that “[iJncome from and appreciation of property owned by a
spouse before marriage except when characterized as marital property under subdivision (b)(1)”
should be considered separate property. TENN. CODE ANN. at 8 36-4-121(b)(2)(C).

Ms. Medders asserts that she substantially contributed to the preservation and appreciation
of this asset, as contemplated in subdivision (b)(1), by encouraging Mr. Galligan to set up the
account. Further, because of her rolein theaccount’ screation, shearguesthat Mr. Galligan’ sinitial
investment became marital property. From our review of the record, however, the evidence is
insufficient to overturn the trial court’s determination that Ms. Medders did not substantially
contributeto the preservation and appreciation of thisaccount. Thus, theinitia investment and its
appreciation remained separate property.

Moretroubling, though, isthe additional $37,500.00 that Mr. Galligan allegedly contributed
to the retirement account throughout the remainder of the marriage. Unfortunately, thetrial court,
initsfinding of facts, only discussesthe initial investment of $22,500.00. Mr. Galligan testified at
trial, however, that approximately $60,000.00 had been contributed to the retirement account. The
record is unclear on whether the additional $37,500.00 was additional pre-marriage earnings or
whether it was earned during the marriage. Accordingly, with regard to the additional contributions,
we remand this issue to the trial court. Upon remand, the trial court should determine if the
additional contributions madeto the retirement plan were derived from Mr. Galligan’'s earnings
duringthemarriage. If so, that portion of the retirement account andthe appreci ation associated with
it should be deemed marital property pursuant to section 36-4-121(b)(1)(B) of the Tennessee Code
as suggested by Ms. Medders.

2. Property Located at 309 West Main Street

Next, Ms. Medders argues that she substantialy contributed to the appreciation and
preservation in value of Mr. Gdligan’sreal estatelocated at 309 West Main Street in McMimville
(West Main property). During the marriage, Mr. Galligan decided to renovate the West Main
property and convert its useto include his law practice. Ms. Medders asserts that she played an
integral rolein therenovation. Ms. Meddersfurther assertsthat this renovation increased the value
of this property by approximately $130,000.00. Because of her role in increasing the value of the
property, Ms. Meddersconcludesthat the appreciation in thevalue of the West Main property should
be deemed marital property.



The tria court, however, never reached the issue of Ms. Medders's participaion in the
renovation. Instead, the trial court held that the overall value of the West Main property never
increased. Thetria court’sfinal judgment indicated that during themarriage, thegrossvalue of the
home increased from $225,000.00 to $326,000.00. The mortgage debt encumberi ng the property,
which was deemed to be Mr. Galligan’s sole responshility, increased from $75,000.00 to
$183,000.00 duringthemarriage. Accordingly, by our mah, the net value of theWest Main propetty
actually decreased by $7,000.00.

Ms. Medders argues that much of the funds from the mortgage were used to purchase
personal property for usein Mr. Galligan’s law practice and should not be considered true debt on
the property. The debt associated with the personalty, she asserts, should not be used to decreasethe
overal “value’ of therenovated structure. Ms. Medders' sargument hingeson her assertion that Mr.
Galligan’s law firm actually owns the furnitureand that Mr. Galligan will be ableto “capture” the
increasein the value of thereal estate when the West Main property is sold and retain the furniture
debt-free.

WedisagreewithMs. Medders slogic. Whether the law firm ownsthe furniture or not, the
debt is still attached to the real estate and, consequently, Mr. Galligan will beresponsibleforit. If
and when Mr. Galligan choosesto sell theproperty, the value of his return on the property will still
bereduced by the mortgage amount. Whether the proceeds from the mortgage were usedto improve
thereal estate or purchase personalty, the fect still remains. Mr. Galligan will besolely responsible
for repayment. Accordingly, we affirm thetrial court’ sruling in which theincrease, or actually the
decrease, in va ue of the West M ain property was separat e property.

3. The Mountain Property

Therecord indicatesthat Mr. Galligan owns aresidence and approximately thirty-five acres
located along Long Mountain Road on Ben Lomand Mountain. Mr. Galligan purchased these
properties prior to the marriage and secured both by mortgages. The record indicates that, during
the marriage, the mortgage on the residence was reduced by $4,000.00 and the mortgage on the
acreage was reduced by $9,000.00.

In her brief, Ms. Medders argues the increased equity on the acreage in the amount of
$9,000.00 should bedeemed marita property. Ms. Meddersbasesher argument on her assertion that
the mortgage on the property was paid down with money earned by Mr. Galligan during themarriage
and that such earnings were marital property.

In hisresponse, Mr. Galligan discusses theincreased equity in the mountain residencein the
amount of $4,000.00 instead of the increased equity in the acreage. He argues that because the
property was owned prior to the marriage, it should not be considered marital property unless Ms.
Medders*“ substantially contributed to its preservation and appreciation” as contemplated in section
36-4-121(b)(1)(B) of the Tennessee Code. Further, Mr. Galligan assertsthat thetrid court distinctly
found that neither party substantially contributed to the preservation or appreciation of any of the
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separate property of the other and, thus, the trial court properly classified the mountain as separate
property.

Mr. Galligan, however, in his brief, does not deny that the mortgage on the property was
reduced by income he earned during the marriage. Instead, Mr. Galligan argues that Ms. Medders
did not substantially contributeto hislaw practicefrom which the money wasearned or to household
duties and his emotional well-being. Finally, Mr. Galligan argues that if his income during the
marriage isdeemed marital income, then the Federal Income Tax debt totaling $229,746.00 that Mr.
Galligan still owes to the government associated with that income should also be considered a
marital debt.!

InMondelli v. Howard, 780 S\W.2d 769, 774 (Tenn. Ct. App. 1989), this Court held that the
increasein equity of separatereal property should be considered marital property when the equity
in the property was increased by use of marital funds. |d.; See al'so Cohen, 937 SW.2d at 832-33.
Further, pursuant to section 36-4-121(b)(1)(A) of the Tennessee Code, as stated above, “‘ Marital
property’ meansany real and persond property, both tangible and intangible, acquired by either or
both spouses during the course of themarriage. ...” TENN. CobeE ANN. 8§ 36-4-121(b)(1)(A) (2001).
Based on thislanguage, we agree with Ms. Medders that the money earned by Mr. Galligan during
the marriage should be considered marital property. Applying our holding in Mondelli, because the
equity in Mr. Galligan’s acreage was increased by $9,000.00 through his use of marital funds, the
increased equity should be considered marital property. Accordingly, wereversethe decision of the
trial court with regard to thisissue and hold that Mr. Galligan’s $9,000.00 increase in equity in the
mountain acreage is marital property subject to division?

B. Distribution of theMarital Property

Thesecond issueraised for our revien by Ms. Meddersconcernsthetrial court’ sdistribution
of the marital assets. She assertsthat thetrial court erred in misapplying the factorslisted above in
section 36-4-121(c) of the Tennessee Codein distributing theassets. Because of our holdingsabove
concerning Mr. Galligan’ s retirement account and mountain property, we are unableto addressthis
issue. On remand, the trial court will be forced to determine whether the additional contributions
made to the retirement plan were derived from Mr. Galligan’ s earnings during the marriage. This

1M S. Medders, in her reply brief, asserted that she is “not making any claim to the increase in equity even
thoughitis, asamatter of law, marital property.” In support of this allegation, Ms. Medders pointsto afootnote in her
first brief whereshe stated, “ Althoughthe reduction of mortgage debt on [Mr. Galligan’ s] mountain cottage with marital
funds should also be classified as marital property, [M s. Medders] is making no claim to this property.” Taken in
context, however, Ms. Medders was indicating that she wanted no interest in the real estate itself; indead, she wanted
only the value of the increased equity deemed marital property. We also notethatin her first brief, Ms. Medders stated
that, “the increase in value of this real estate should be classified as marital property subject to equitable division.”
Accordingly, thisissueis properly before us for review.

2\We make no ruling with regard to the $4,000.00 increase in equity related to the mountain residence. Ms.
Medders did not ak this Courtto declare that property marital property.
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determination will affect whether that portion of the retirement account and its appreciation are
marital property. Further, we have reversed thetrial court’s ruling concerning theincreased equity
in Mr. Galligan’s mountain acreage and income earned during the marriage by holding that it is
marital property. As stated above, the fairness of the property division is judged upon its final
results. See Wade, 897 SW.2d at 717 (citations omitted). Accordingly, on remand, thetrial court
will have to weigh again the distribution of the marital property in light of our ruling

[I. REHABILITATIVE SUPPORT

Ms. Medders snext issueraised for our review concernsthetrial court’ srefusal to grant her
rehabilitative support. Thereareno hard and fast rulesgoverning the availability of spousal support.
Crain v. Crain, 925 SW.2d 232, 234 (Tenn. Ct. App. 1996). Section 36-5-101(d)(1) of the
Tennessee Code, however, provides a framework from which courts can make a proper
determination of whether support is needed. This section states:

It is the intent of the general assembly tha a spouse who is economically
disadvantaged, relativeto the other spouse, berehabilitated whenever possibleby the
granting of an order for payment of rehabilitative, temporary support and
maintenance. . . . In determining whether the granting of an orde for payment of
support and maintenance to a party is appropriate, and in deermining the nature,
amount, length of term, and manner of payment, the court shdl consider al relevant
factors, including:

(A) Therelative earning capacity, obligations, needs, and financial resources of each
party, including incomefrom pension, profit sharing or retirement plansand all other
sources,

(B) The rd ati ve education and training of each party, the ability and opportunity of
each party to secure such education and training, and the necessity of a party to
secure further education and training to improve such party's earning capacity to a
reasonable levd;

(C) The duration o the marriage

(D) The age and mental condition of each party;,

(E) The physical condition of each party, including, but not limited to, physical
disability or incapacity due to a chronic debilitating disesse;

(F) The extent to which it would be undesirable for a party to seek employment
outside the home because such party will be custodian of a minor child of the
marriage;

(G) The separateassets of each party, both real and personal, tangibleand intangible;

(H) The provisions made with regard to the marital property as defined in § 36-4-
121;



(I The standard of living of the parties estallished during the marriage;

(J) The extent to which each party has made such tangible and intangible
contributionsto the marriage asmonetary and homemaker contributions,and tangible
and intangible contributions by aparty to the education, training or increased earning
power of the other party;

(K) Therelative fault of the partiesin cases where thecourt, in its discreion, deems
it appropriate to do so; and

(L) Such other factors, including thetax consequencesto each party, asare necessary
to consider the equities between the parties.

TENN. CoDE ANN. 8 36-5-101(d)(1) (2001). Inaddition, our supreme court has stated that “[w]hile
there is no absolute formula for determining the amount of dimony, ‘thereal need of the spouse
seeking the support is the single most important factor.”” Aaron v. Aaron, 909 SW.2d 408, 410
(Tenn. 1995) (quoting Cranford v. Cranford, 772 S.W.2d 48, 50 (Tenn. Ct. App. 1989)). Next, “the
courts most often consider the ability of the obligor spouse to provide support.” 1d. Finally, this
Court has held where the marriage was of a short duration, “the justification for spousal support is
diminished when the spouse seeking support has contributed little, directly or indirectly, to the
marriage. Crain, 925 SW.2d at 234.

We must also be cognizant of the fact that trial courts retain discretion in determining
whether or not to award rehabilitative support and that “ appellae courtswill not interfere except in
the case of an abuse of discretion.” Burlew v. Burlew, 40 S.\W.3d 465, 470 (Tenn. 2001) (citations
omitted). Further, in determining whether an abuse of discretion has occurred, we must not merely
substitute our judgment for that of the trial court. White v. Vanderbilt Univ., 21 S\W.3d 215, 223
(Tenn. Ct. App. 1999) Instead, appellate review must seek to determine whether the lower court's
decision hasabasisin law or fact and istherefore not arbitrary, illogcal, or unconscionable. State
v. Brown & Williamson Tobacco Corp., 18 S .W.3d 186, 191 (Tenn.2000). Where a court has
improperly construed or applied theapplicablelegal principles, appellate courts may properly reverse
thetrial court’sdecision. White, 21 SW.3d at 223.

Turning to the case sub judice, in aletter ruling issued by the court, the chancellor directly
stated that the court had “ considered the provisions of Tennessee Code Annotated § 36-5-101(d)”
and because of the short duration of the marriage, the fact that the parties maintained separate
residence during the marriage, and because of the “substantid separate asses’ enjoyed by Ms.
Medders, she was not entitled to an award for rehabilitative support. In support of the court's
findings, the record indicates that at the time of the divorce, Ms. Medders's net worth totaled
$667,971.76, an increase of $137,323.00 from when the parties were married. The record also
indicatesthat although Mr. Gall igan earnsahigh income, hisnet worth had decreased by $95,399.83
to $270,087.50 during the marriage. Dueto Ms. Medders's extensive assets, the short duration of
the marriage, and the unusual fact that the parties never resided together, wehold that the court did
not abuseitsdiscretioninrefusingto avard Ms. Meddersrehabilitative support. Thecourt doviously
applied the correct factors, chosean acceptable alternative, and did not act contrary to the weight of
the evidence.



IIl. MR. GALLIGAN'S EXPERT WITNESS

Inher fourthissue, Ms. Medders' sarguesthat thetrial court abused itsdiscretioninallowing
two expert witnesses obtained by Mr. Galligan to testify as to the value of her home in
Lawrenceville, Georgiaand fiverental propertiessheownsin Florida. Duringthetrial, Ms. Medders
motioned the court to exclude the testimony of these experts because Mr. Galligan faled to give
proper notice of hisintent to have the two expertstestify as required under TennesseeRule of Civil
Procedure 26.05. Thecourt allowed the expertsto testify and gave Ms. Meddersan additional seven
days to procure her own experts.

Tennessee Rule of Civil Procedure 26.05 provides in pertinent part that a party who has
responded to arequest for dscovery “isunder aduty seasonably to supplement the party’ sresponse”
to include information thereafter acquired. TENN. R. Civ. P. 26.05. This duty requires parties to
provide updated information on “the identity of each person expected to be called as an expert
witness at trial, the subject matter on which the person is expeded to testify, and the substance of
that testimony.” 1d. With regard to thisrule, this Court recently stated:

Although the rules do not provide a sanction for a party's failure to seasonably
supplement his or her responses, trial judges have the inherent power to take
corrective action against a party for abuse of the discovery process. Lylev. Exxon
Corp., 746 S.W.2d 694, 699 (Tenn. 1988). In some cases, thetrial judge may deem
that the exclusion of the undisclosed expert's testimony is the appropriate sanction,
see Ammonsv. Bonillg 886 S.\W.2d 239, 243 (Tenn. Ct. App. 1994), athough other,
less severe sanctions may beappropriate wherethefailureto discloseisnot knowing
and deliberate. Lyle 746 S.W.2d at 699.

Solomonv. Hagar, No. E2000-02586-COA-R3-CV, 2001 Tenn. App. LEX1S 929, at * 31 (Tenn. Ct.
App. Dec. 27, 2001). Where parties have not acted knowindy and delibeately in faling to
supplement their responses, our supreme court hasgivenfour factorsto be considered in determining
the appropriate sanction: the party’ sexplanation, theimportance of the profferedtestimony, thetime
needed to prepare for the witness, and the possibility of a continuance. Lyle 746 SW.2d at 699.

Here, we must first note that Ms. Medders does not suggest tha Mr. Galigan acted
knowingly and deliberately infailing to seasonably notify her of hisintent to call the two expertsas
witnesses. Accordingly, the trial court should have applied the four factors given in Lylein
fashioning an appropriate sanction. From our review of the record, it appears that the trial court
considered thefact that Mr. Galligan was unabl e to find the experts until the last minute and notified
Ms. Medders's counsel almost immediately upon securing their appearance. Further, the court
considered the fact that although Ms. Medders could testify as to the value of her property, Mr.
Galligan could only produce evidence asto the valueof the property with experts. Finally, the court
offered Ms. Medders an additional seven daysto procure expert witnesses of her own to ensure that
she had a chance to rebut Mr. Galligan’s experts' conclusions. Under these circumstances and in
light of the factorsgiven in Lyle we hold that thetrial court did not abuseitsdiscretionin allowing
Mr. Galligan’s expertsto testify.

IV. THE EXcLUSION OF MR. GALLIGAN' SALLEGED PrRIOR CONSISTENT STATEMENTS

-10-



The first issue raised by Mr. Galligan in this appeal concerns an alleged prior consistent
statement that the court refused to allow into the proceedings. At trial, Mr. Galligan testified that
Ms. Medders had physically abused him on several occasions by bloodying his nose, ripping his
shirt, kicking him in the testicles, and cutting him with aknife. Ms. Medders, in her testimony,
however, stated that she had never cut or kicked Mr. Galligan and that she had only heard of these
allegations soon before the filing of the divorce. Ms. Medders further testified that in the incident
involving Mr. Galligan’s bloodied nose, she struck him only after he had grabbed her by the hair.

Mr. Galligan attempted to call two rebuttal witnesses to testify to prior statements he had
madethat were consistent with histestimony. Ms. Medders objected to thewitnesses' testimony on
the ground that it would be hearsay. Mr. Galligan responded to the objection stating that Ms.
Medders attacked his credibility and suggested that histestimony was afabrication. Therefore, Mr.
Galligan argued, the testimony of his rebuttal witnesses would fall within the exception to the
hearsay rule alowing prior consistent statementsfor rehabilitative purposes. After an offer of proof
in which the two witnesses testified, Mr. Galligan states that the court sustained Ms. Medders's
objection and refused to consider the testimony of the witnesses.

Mr. Galligan now argues that the trial court erred in refusing to consider this evidence and
requeststhat this Court modify thefinal judgment sothat it statesthat Ms. Meddersinflicted physical
abuseupon him. Wemust firstnotethat Mr. Galliganiscorrect in that theprior consi stent statement
exception to the hearsay rule has been applied in civil aswell as criminal matters. See Davidson v.
Holtzman, 47 S\W.3d 445, 455 (Tenn. Ct. App. 2000). In Davidson, this Court applied the prior
consistent statement exception in a civil matter and held that a witness's testimony of a prior
consistent statement could be introduced for the sole purpose of corroborating the testimony of the
witness whose veracity was attacked. 1d.

Here, however, any error committed by the trial court was harmlesserror. From our review
of therecord, it appearsthat thetrial considered Mr. Galligan’ stestimony concerning the abuse. In
the court’ s letter ruling, the court stated:

The Court has heard the undisputed testimony that [Ms. Medders] participated in an
atercationinwhich [Mr. Galligan’ s| nose was blooded, an incident about which the
[Mr. Galligan] testifiedinmoredetail thandid [Ms.Medders]. [Ms. Medders| denied
substantial liability for that issue, but the testimony of [Mr. Galligan] placed
substantial responsibility upon her. The Court also heard testimony of an incident
where[Mr. Galligan] wascut by aknifeheld by [Ms. Medders], which circumstances
[Ms. Medders] totally denied, and other instancesinvolving physical atercations by
[Ms. Medders] againg [Mr. Galligan]. The Court has further heard the undisputed
evidence that [Mr. Galligan] began an extramarital affair prior to the filing of
divorce, which affair continuesto the presenttime. . . . The Court has considered dl
of these circumstances, aswell as other evidence of fault, and hasdetermined that the
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great fault rests with [Mr. Galligan] due to the existence of the extramarital
relationship, and finds that the divorce should be granted to the wife upon the basis
of adultery.

Nowhere in the court’s discussion does it suggest that Mr. Galligan’s statements were a recent
fabrication. Further, Mr. Galligan has not asked us to overturn the court’s decision granting the
divorceto Ms. Medders. Instead, Mr. Galligan has merely asked usto modify the finding of fact to
include astatement on abuse. The court, however, had already found that both parties were at fault.
As such, we find Mr. Galligan’ s arguments to be without merit and choose not to disturb the tria
court’s decision.

V. DISCRETIONARY COSTS

Mr. Galligan’s second issue raised inthis appeal concensthe trial court’s refusal to grant
him $6,262.82 in discretionary costs. The requested discretionary costs consisted of $4,840.57 for
the procurement of expert witnesses and $1,422.25 for court reporter fees. Mr. Galligan assertsthat
the court’ srefusal to grant him these expenses should be reversed.

TennesseeRuleof Civil Procedure54.04 authorizestrial courtsto award certain discretionary
costs incurred in a proceeding to the prevailing party. TENN. R. Civ. P. 54.04. When awarding
discretionary costs, as the name denotes, judges are given broad discretion and their decisionswill
not overturned on appeal unlessthe challenging party can clearlydemonstrate an abuse of discretion.
SeePlacenciav. Placencia, 3S.W.3d 497, 503 (Tenn. Ct. App. 1999) (citing Perduev. Green Branch

Mining Co., 837 SW.2d 56, 60 (Tenn. 1992)). We recently staed in Milliken v. Crye-Leike
Realtors, No. M1999-00071-COA-R3-CV, 2001 Tenn. App. LEXIS 472 (Tenn. Ct. App. July 5,
2001) the following with regardto discretionary costs:

Generaly, trial courts award such [discretionary] costs to whichever party
ultimately prevails in the lawsuit, provided the prevailing party hasfiled atimdy,
properly supported motion. The successful party is not, however, automaticdly
entitled to an award of costs. Instead, trial courts arefreeto apportion costs between
thelitigants asthe equities of each case demand. Accordingly, if any equitablebasis
appearsin therecord which will support thetrial court's apportionment of costs, this
court must affirm. Moreover, on appeal, the appellant bears the burden of showing
that the trial court abused its discretion in its assessment of costs. Sandersv. Gray,
989 S.W.2d at 345 (citations omitted).

Milliken, 2001 Tenn. App. LEX1S 472, at *35.

Here, Mr. Galligan arguesthat M s. M eddersshoul d betaxed with the requested discretionary
costs because she unduly prolonged the proceedings, did not prevail in the lawsuit, and made no
claimthat the requested costswere unreasonable. Irrespective of whether Ms. Meddersreceived all
that sherequested in her counterclaims, Mr. Galligan appearsto overlook the fact that Ms. Medders
was granted the divorce. Further, after careful review of therecord, we do not find that the equities
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sufficiently demonstrate that Mr. Galligan should have been awarded discretionary costs.
Accordingly, inlight of thediscretion held by thetrial court and the facts of this case, we affirm the
court’ srefusal to grant Mr. Galligan his requested discretionary costs.

VI. Ms. MEDDER’'S ATTORNEY 'S FEES INCURRED AT THE TRIAL LEVEL

The last issue raised by Mr. Galligan concerns the trial court’s dedsion to award Ms.
Medders $36,000.00 in attorney’s fees. During the trial, Ms. Medders filed an affidavit with the
court stating that she had incurred $59,129.40 of attorney’ sfees and requested that Mr. Galligan be
ordered to pay thisamount. Inthe court’sletter ruling, the court stated, “ The evidence has shown
that [Mr. Galligan] expended some $36,000.00 in gifts for the person with whom he enjoys the
extramarital relationship, andthe Court findsthatit isproper that he contribute alike amount to the
counsel fees charged by the attorney for [Ms. Medders].” Similarly, in the court’ s final order and
findings of fact, the court stated, “Mr. Galligan should pay Ms. Medde's $36,000.00 to be applied
toward Ms. Medders’ reasonableattorneys feesandlegal expensesinthiscase, whichistheamount
he expended for gifts for the person with whom he enjoys the extramarital relationship.” Mr.
Galligan argues that the court erred in this decision and for the following reasons, we agree.

This court has repeatedly held that an award for attorney’sfeesin adivorce case is treated
as spousal support and should be characterized asaimony in solido. Wild v. Wild, 66 S.W.2d 892,
894 (Tenn. Ct. App. 2001) (citing Sannellav. Sannella, 993 SW.2d 73, 76 (Tenn. Ct. App. 1999);
Smith v. Smith, 984 SW.2d 606 (Tenn. Ct. App. 1997); Anderton v. Anderton, 988 S.\W.2d 675,
682 (Tenn. Ct. App. 1983); Gilliamv. Gilliam, 776 SW.2d 81 (Tenn.Ct. App. 1988)). Accordingly,
when reviewing a court’ decision to award attorney’ s fees, we must recognize the wide discretion
giventothetria court. 1d. Appellatecourtsmay reverseatria court’sdecision to award attorney' s
fees, however, “where the evidence preponderates against the award, and a manifest injustice will
be done” by allowing the trial court’ s decision to stand. 1d.

Withattorney’ sfees beingaform of alimony, courtsmust balancethefactorsgiveninsection
36-5-101(d)(1) of the Tennessee Code, as stated above, in determining a proper award. Aggin, the
cornerstonesin balancing thefactors are thereal need of therequesting spouse and the ability of the
obligor spouseto pay. Aaron, 909 S.\W.2d at 410. Although therelativefault of the partiesisto be
considered, awards should not be punitivein nature. Anderton, 988 SW.2d at 682. Instead, thetrue
purpose should be to “aid thedisadvantaged spouse to become and remain self-sufficient and . . . to
mitigate the harsh economic realities of divorce. Id.

Turning to the present case, given thetrial court’s choice of languageinitsletter ruling and
finding of facts, itisobviousthat thetrial court intended to punish Mr. Galligan for spending money
on the woman with whom hewas having an affair. Thisreasoning providesinsufficient support for
the court’saward. Further, as stated above, a primary factor that the court should have considered
isthe disadvantaged spouse’ s ability to pay her expenses. Thefindings of fact, however, stated that
“Ms. Medders has sufficient funds to pay the fees and expenses of her attorneys.” Accordingly, we
hold that thetrial court erred and reverse the court’ s decision to award Ms. Medders $36,000.00 in
attorney’ s fees.
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Ms. Medders insists that she would be forced to liquidate her assets if required to pay her
attorney’ sfees. Accordingly, we remand this issue to the trial court for further proceedings. On
remand, thetrial court should balancethefactorsin section 36-5-101(d) to determineif an award for
reasonabl e attorney’ s fees would be proper.

VIlI. Ms. MEDDER'SATTORNEY 'S FEES INCURRED IN CONNECTION WITH THIS APPEAL

Asafinal matter, Ms Medders' s has requested that thisCourt order Mr. Galligan to pay her
attorney’ sfeesincurred for thisappeal. Ms. Medders arguesthat because of Mr. Galligan’ searning
capacity, it would be unreasonable to require her to liquidate a portion of her assets to pay the
attorney’ s fees she has accumulated with respect to this apped. Further, Ms. Medders argues that
although sheinitiated this appeal, the lower court’ sjudgment, which improperly deprived her of her
interest in certain properties, required her to seek appellate review.

Our supreme court has defined thefactorsthat should be applied when considering arequest
for attorney’ sfeesincurred on appeal. Thesefactorsincludetheability of the requesting party to pay
the accrued fees, the requesting party’ s success in the appeal, whether the requesting party sought
the appeal ingood faith, and any other equitable factor that need beconsidered. Folk v. Folk, 357
S.W.2d 828, 829 (Tenn. 1962). This Court has also held, however, that “where both parties are
partially successful on appeal,” attorney s fees associaed with that appeal should not be granted.
Baggett v. Baggett, 512 S.W.2d 292, 294 (Tenn. Ct. App. 1973) (citing 27-B C.J.S. Divorce § 203,
p. 882, n.71.10); see also Hunt v. Hunt, No. M1997-00221-COA-R3-CV, 2000 Tenn. App. LEXIS
488, at *15-16 (Tenn. Ct. App. July 27, 2000); Young v. Young, 971 SW.2d 386, 393 (Tenn. Ct.
App. 1997). Accordingly, because both parties have been partially successful, we declineto award
Ms. Medders the attorney’ s feesincurred for this appeal .

VIIl. CoONCLUSION

Based on the foregoing conclusions, wehereby affirmin part and reversein part thedecision
of thetrial court and remand this cause for further proceedings consistent with this opinion. Costs
on appeal are assessed equally against the Appellant, Linda Medders Galligan, and her surety and
Appellee, Michael Delaney Galligan, for which execution may issueif necessary.

ALAN E. HIGHERS, JUDGE
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