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OPINION

Plaintiff filed an action in General Sessions Court, and a default judgment was
granted to the plantiff against the defendant on October 25, 2000. A Motion to Vacate that
Judgment wasfiled on November 27, 2000, contending defendant’ slawyer wastied up in traffic and
did not appear in court at the appointed time. The Motion was overruled by Order of February 28,
2001.

Defendant then filed an Appeal Bond dated March 13, 2001, and appealed the case
to Circuit Court. The Circuit Court entered Judgment on June 4, 2001, stating the Court had heard
arguments of counsd and had considered the “ stipul ation as to the factsthat were apparent from the



record”, and found that the Motion to Vacate the Default Judgment was not filed in the Sessions
Court clerk’s office within ten days following the entry of judgment, and that the Circuit Court
lacked jurisdiction in the case and remanded it back to the Sessions Court for enforcement of the
Judgment.

Defendant then filed a Motion to Reconsider on July 2, 2001. The Circuit Court
conducted another hearing on August 10, 2001, and then entered an Order on September 12, 2001,
finding that the Motion to Reconsider did not contain any new factual or legal basis for the Court
toreverseitsprior ruling, and concluded that the M otion to Reconsider had caused unnecessary delay
and increased costs, and he awarded attorney’ sfeesto the plaintiff which were adjudged against the
defendant. Notice of an Appeal was filed on October 8, 2001.

As we understand defendant’s argument, he seems to insist that his appeal from
Sessions Court to the Circuit Court wastimely, or alternatively that the Circuit Judgerefused to give
him Tenn. R. Civ. P. 60 relief.

In addition to making bond for the purposes of appeal from Sessions Court, the
defendant filed adocument in Circuit Court styled: Brief in Support of Motion to Vacate Judgment
under Tenn. R. Civ. P. 60.02, which set forth grounds that he contends should entitle him to have
the Judgment entered in Sessions Court set aside, and the matter reset for hearing. The defendant
also filed an affidavit making oath to the facts set forth in the document.

Court pleadings are construed based upon their substance and not their title. See
Sarksv. Browning, 20 S.W.3d 645 (Tenn. Ct. App. 1999). In this case, a Motion for Rule 60.02
relief will not lie. SeeRule 1, Tenn. R. Civ. P. However, we believe the substantive requirements
of aPetition for Certiorari are satisfied. Accordingly, we hold that the Trial Court had jurisdiction
to entertain the application.

Plaintiff arguesthat defendant did not timely file anotice of appeal to thisCourt. He
argues a Motion to Reconsider is not appropriate because such Motion is not one of the Motions
recognized by Tenn. R. Civ. P. 59.01 that tolls the time for taking steps in the regular appellate
process.

Judge Koch, in Jimmy Joe Savage, et a., v. Don Hildenbrandt, Court of Appeals,
Middle Section at Nashville, 2001 Tenn. App. LEXIS 661, September 6, 2001, said:

Tenn. R. Civ. P. 59.01 does not contain a blanket prohibition against all motionsto
reconsider. Rather, it provides that motions to reconsider any of the motions
permitted by Tenn. R. Civ. P. 59 are not authorized.

Regrettably, some lawyers continue to call their Tenn. R. Civ. P. 59.04 motions
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“motions to reconsider”, despite our repeated warnings of the confusion this
practice causes. However, the Court must judge motions by their substance,
rather than their title. (Citations Omitted). Accordingly, the appellate courts have
repeatedly held that initial post-judgment motions called motions to reconsider,
should be treated as Tenn. R. Civ. P. 59.04 motionsiif they request the sort of
relief available through motionsto alter or amend. Harrisv. Chern, 33 SW.3d
741, 743 (Tenn. 2000); Tennessee Farmers Mut. Ins. Co., v. Farmer, 970 SW.2d
453, 455; Willingham v. Gallatin Group, Inc., 2001 Tenn. App. LEXIS 99, No.
M1998-00990-COA-R3-CV, 2001 WL 134599, AT *1 N.3 (Tenn. Ct. App. Feb.

16, 2001). (No Tenn. R. App. P. 11 application filed).

Wehold defendant’ sMotiontolled thetimefor filing anotice of appeal becauserelief
was sought compatible with motions to alter or amend and that the notice wastimely filed from the
date the Court overruled defendant’s Motion.

We hold that the Trial Court has jurisdiction to consider the issues raised by
defendant in that Court. Accordingly, we remand the case to the Circuit Court for further
proceedings.

The cost of the appeal is assessed one-half against Truan Meek and one-half against
Earl Hdl.

HERSCHEL PICKENS FRANKS, J.



