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OPINION

This is an appeal from a court ordered involuntary dismissal of plaintiff’s case
because plaintiff had failed to pay the legal costs and attorney’ s feesincurred by the defendantsin



the prosecution of their Motions to Dismiss for Failure to Prosecute, which the Court Ordered the
plaintiff to pay by February 19, 2001.

Plaintiff filed a Complaint on August 5, 1999, seeking to collect damages from
defendants for a motor vehicle accident which occurred on August 13, 1998. Plaintiff’s counsel
moved to withdraw from representing plaintiff on May 18, 2000, alleging that plaintiff had been
unresponsive to communications and requests, and had made counsel’s ability to carry out her
employment unreasonably difficult. The Motion was granted, and the Court Ordered that plaintiff
obtain new counsel within thirty days, or to inform the Court that she would be proceeding pro se.
That Order was entered on May 24, 2000.

On July 5, 2000, the Court received aletter from the plaintiff, which stated that she
had moved to Ft. Lauderdale, Florida, and had received her file from her former counsel. Theletter
stated that plaintiff had tried to find another atorney and planned to fly to Tennesseewithin 14 days
for the purpose of hiring counsel.

On December 20, 2000, defendants filed a Motion to Dismiss for Failure to
Prosecute, alleging that plaintiff had not answered discovery or doneanything moreto movethe case
alongtotrial. The Motions set forth that plaintiff had failed to answer discovery requests, and had
not attended a docket call held on November 16, 2000.

On February 2, 2001, aNotice of Appearance wasfiled indicating that plaintiff was
now being represented by attorney Robert Carter. On the same day, a hearing was held on the
defendants’ motions, and the Court denied the motions at the time, ordering plantiff to respond to
the outstanding discovery requestswithin 16 days, and al so ordered the plaintiff to pay the necessary
and reasonable costsand attorney’sfeesincurred by the defendantsin prosecution of their motions,
and set forth the amounts to be paid by plaintiff by February 19, 2001.

On February 23, 2001, Motionsfor Dismissal for Failureto Comply withtheCourt’s
Order were filed, stating that plaintiff had failed to pay the fees which the Court had ordered. A
hearing was held on these Motions on March 2, 2001, and on March 16, 2001, the Court entered an
Order dismissing plaintiff’s suit (which under the Rule is a Judgment on the merits) for failure to
comply with the court’ spreviousorder. The Court found that plaintiff had failed to pay the amounts
which the Court had ordered her to pay, and that the dismissal was warranted. Plaintiff was aso
ordered to pay additiond attorney’s fees and costs incurred by the defendants in pursuing their
motions seeking dismissal for failure to comply with the Court’s order.

Plaintiff has appealed, and the parties filed an Agreed Order on the Statement of
Evidence which agreed to certain facts for the purposes of the appeal .

Theissuebeforeusiswhether theTrial Court abused itsdiscretion when hedismissed
plaintiff’s case.



Tenn. R. Civ. P. 41.02 authorizes the sanction of involuntary dismissal for “failure
of the plaintiff to prosecute or to comply with these rules or any order of court”. Tenn. R. Civ. P.
41.02 a'so provides that such adismissal shall operate as an adjudication on the merits unless the
Court “otherwise specifies’.

Wehaveaddressed the propriety of aninvoluntary dismissal pursuant to Tenn. R. Civ.
P. 41 in several cases, and the rulewhich has deve oped is that while dismissal asasanction is harsh
and not to be taken lightly, thetrial courts must still have this option in making such decisions when
warranted in order to control their dockets, penalize uncooperative parties, and deter other parties
from acting similarly. Stalsworthv. Grummon, 2001 Tenn. App. Lexis 352 (Tenn. Ct. App. May 15,
2001); Johnson v. Wade, 2000 Tenn. App. Lexis 609 (Tenn. Ct. App. Sept. 6, 2000); Thompson v.
Dickerson, 1997 Tenn. App. Lexis 547 (Tenn. Ct. App. Aug. 1, 1997); Reynolds v. Metropolitan
Nashville/Davidson County, 1996 Tenn. App. Lexis 106 (Tenn. Ct. App. Feb. 23, 1996); Kotil v.
Hydra-Sports, Inc., 1994 Tenn. App. LExis 551 (Tenn. Ct. App. Oct. 5, 1994).

We have also made clear that such decision by the Trial Court is discretionary and it
isto be reviewed utilizing the more relaxed abuse of discretion standard, such that this Court is to
reverse only when the trial court has acted unreasonably, arbitrarily, or unconscionably in ordering
adismissal. See Reynolds and Kotil.

Recently, this Court dealt with the issue of dismissd for failure to comply with the
Court’ spreviousorder to pay monetary costsin Stalsworth v. Grummon, 2001 Tenn. App. Lexis 352
(Tenn. Ct. App. May 15, 2001). Inthat casethe plaintiff filed amedical malpractice action and then
voluntarily dismissed her suit at the beginning of the trial. 1d. The defendant made a motion for
discretionary costswhichtheTrial Court granted. Id. Plaintiff appealed, challenging only part of the
costsassessed. |d. Plaintiff later refiled the suit and defendant asked that the proceedings be stayed
until the costs previously assessed were paid. The Trial Court stayed the proceedings and Ordered
plaintiff to pay the same within thirty days. When plaintiff failed to do so, the defendant asked the
Court to dismissthe suit for failure to comply with the Court’ s Order and the Court Ordered the suit
dismissed pursuant to Tenn. R. Civ. P. 41.02. Id. This Court affirmed the dismissal and found no
abuse of discretion in the Trial Court’ saction. The Court noted that the plaintiff had failed to make
any payments toward the costs assessed, and that the defendant had been required to defend himself
in protracted litigation which he had not delayed in any way. 1d.

In the case before us, the plaintiff’ s action or inaction delayed the litigation time and
again, and did not provide the Court with any justifiable reason, except that she had moved and this
made it harder for her to conduct businessin this State, which presumably was her choice. Plaintiff
did not employ counsel or notify the Court of her intention to proceed pro se within the time frame
given by the Trial Court, and did not attend mandatory docket calls. The plaintiff did not employ
counsel until the Court set the casefor trial on its own motion, and did not answer discovery which
had been pending for some time until the Court ordered her to do so with the threat of dismissal. At
the time the case was dismissed it had been pending nineteen months with basicdly no progress
toward trial.



Plaintiff takes the position that she could not pay the costs assessed aganst her, but
she did not provide the Court with any explanation or documentation of that claim by affidavit or
otherwise. Asin Stalsworth, plaintiff knew the Court had required her to pay these costs, but made
no effort toward payment or even partial payment of same, or file apaupersoath. Nor hasthere been
atender on appeal. From thisrecord, we cannot say the Court abused its discretion in dismissing the
case. Plaintiff failed to comply with more than one court order, failed to prosecute her case and gave
no reason as to why she could not pay the costs as ordered by the Court.

Wehold it wasaproper exercise of discretion for the Trial Court to dismissplaintiff’'s
action, but conclude dismissal with prejudice was too harsh. Accordingly, we modify the Trial
Court’ s Order of Dismissal by providing that plaintiff may refile her action within the time allowed,
if and only if she paysall of the costs adjudged against her before the action is refiled.

Weaffirmthe Trial Court’ sJudgment, asmodified. The cost of the appeal isassessed
to Tanya Plattenburg.

HERSCHEL PICKENS FRANKS, J.



