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OPINION
I

S.G.S. wasbornon August 13, 1997. Her mother, S., and her father, R.S., were married at
thetime, but separated. On November 18, 1998, fifteen months after thebirth of their daughter, they
divorced, and S. was awarded custody and child support of $40 per week. R.S. was granted
visitation, but only in the presence of his mother. S. subsequently remarried. Her new husband,
R.D., decided to adopt S.G.S., and on September 10, 1999, he and S. filed a petition for adoption.
The petition included a prayer for the termination of the parental rights of R.S. on the ground of
abandonment.

R.S. was serving athree year sentencein prison when the petition wasfiled. He obtained an
attorney for the limited purpose of filing a motion to have the petition put off until he could be
released. The court subsequently appointed the same attorney to represent R.S. during the entire
courseof these proceedings. Theattorney filed ananswer denying that R.S. had abandonedhischild,



and amotion for visitation. The petitionersfiled a motion to set the case for trial. The trial court
denied the motion for visitation and the motion to put off the petition, and set a hearing for
November 29, 2000.

R.S. was transported from prison for the purpose of appearing and testifying at the hearing.
Other testifying witnesses were S., R.D. and the mother of R.S. At the conclusion of the hearing,
the trial judge found that R.S. had abandoned his child by willfully failing to visit, and willfully
failing to make reasonabl e payments towards her support. She filed orders on December 20, 2000
terminating the parental rights of R.S., and granting the adoption petition of S. and R.D. The
respondent subsequently filed amotion for new trial, which was denied after another hearing. This
appeal followed.

Il. ABANDONMENT

Parents have a fundamental right to the care, custody and control of their children. Inre
Drinnon, 776 SW.2d 96 (Tenn. Ct. App. 1988); Sanley v. lllinois, 405 U.S. 645 (1972). But that
right is not absolute. A court of law may sever the relationship between parent and child on
appropriate grounds, if those grounds can be proved by clear and convincing evidence, In re
Swanson, 2 SW.3d 180 (Tenn. 1999), Santosky v. Kramer, 455 U.S. 645 (1972), and if it can also
be proved that thetermination isin the best interests of the child. See Tenn. Code. Ann. 8§ 36-1-113.

Abandonment isone ground that justifiesthetermination of parentd rightsunder our statutes.
Tenn. Code. Ann. § 36-1-102(1)(A) describes several different situdions that constitute
abandonment for the purpose of terminating such rights, including

(iv) A parent or guardian is incarcerated at the time of the institution of an
action or proceeding to declare a child to be an abandoned child, or the parent or
guardian has been incarcerated during al or part of thefour (4) monthsimmediately
preceding the institution of such action or proceeding, and either haswillfully failed
to visit or has willfully failed to support or make reasonable payments toward the
support of the child for four (4) consecutive months immediately preceding such
parent'sor guardian'sincarceration, or the parent or guardian hasengaged in conduct
prior to incarceration which exhibits awanton disregard for the welfare of the child.

Sections (D) and (E) of the same statute further explain the elements of abandonment:

(D) For purposes of this subdivision (1), "willfully failed to support” or
"willfully failed to make reasonable payments toward such child's support” means
that, for a period of four (4) consecutive months, no monetary support was paid or
that the amount of support paid is token support;



(E) For purposes of thissubdivision (1), "willfully failed to visit" meansthe
willful failure, for aperiod of four (4) consecutive months, to visit or engagein more
than token visitation;

R.S. did not visit his daughter between February 1999 and September 1, 1999 the date of his
incarceration. He also did not make any payments towards the support of S.G.S. after February or
March of 1999. His failure to act thus implicates both types of abandonment described in Tenn.
Code Ann. 8§ 36-1-102(1)(A)(iv). We must, however, look a bit deeper to determine if his
derelictionwas*“willful” within the meaning of the statute. Seeln Re Swvanson, 2 S.W.3d 180 (Tenn.
1999).

A. FAILURETO VISIT

The proof showed that R.S. and S. never lived together after S.G.S. was born, and that
visitation between R.S. and S.G.S. was aways sporadic. When S.G.S. was two weeks old, S. and
R.S. agreed that they would meet at a restaurant, and that S. would bring the baby for R.S. to see.
R.S. testified that after S. allowed him to hold the baby, he felt overwhelmed by the whole situation,
and went out the back door of the restaurant carrying the baby. S.G.S. was returned to her mother
after the policewere called. After that, the presence of the mother of R.S. was required during al
visitation between her son and S.G.S.

R.S. testified that heloved his daughter, and was desperate to maintain hisrel aionship with
her, testimony that was corroborated by his mother. The evidence does not indicate that he lacked
affection for his child, but rather that he was consumed by other problems, including his drug
addiction, his difficulties with the criminal justice system, his H.I.V. positive status, and his
conflicted feeings about his reationship with S.

The evidence showsthat as therelationship between R.D. and S. deepened, S. decided that
it would be best to break off al relations with R.S. and his family. R.S. testified that in hopes of
arranging visitation, he made seven or eight attemptstotelephone S. after February of 1999, but she
was never at home.

R.S. never attempted to enforce visitation through the courts, and he never wrote aletter to
his former wife, or sent a card to his daughter. He stated that he was not more aggressivein his
pursuit of visitation with S.G.S. because he thought it was not agood idea, and would likely get him
into more trouble. The mother of R.S. testified that she also attempted to telephone S. numerous
times after February of 1999, but was thwarted by S.’s use of Caller I.D. to avoid calls she did not
want to answer.

Resistance to visitation on the part of S. somewhat undermines the argument that R.S.
willfully failed to visit his child. It appears to us, however, that such a situation calls for a more
energetic response on the part of the non-custodial parent, a regponse tha was not forthcoming in



this case. Even if we questioned the trial court’s finding of willful failure to visit, however, the
evidenceis clear and convincing that R.S. willfully failed to support S.G.S.

B. FAILURE TO SUPPORT

There was no evidence that R.S. wasincapable of earning aliving. The proof showed that
he worked somewhat sporadically, and that with the hep of his mother he managed to pay hisrent,
and hire an attorney to defend him on criminal charges. He also managed to find the money to feed
hisdrug habit, but he did not furnish meaningful supportto S.G.S. Fortunately for thelittlegirl, she
did not haveto rely on R.S., because her stepfather had taken on the responsibility of furnishing the
necessary support.

S. testified that R.S. made nine payments of $40 each for the support of S.G.S. during 1997.
After the divorce decree became final, R.S. made amost no effort to support his daughter, despite
the child support order inthe decree. He apparently made onecontribution of $40 during Christmas,
1998, and hetestified that he gave S. $40 or $50 in cash in March of 1999. By hisown admission,
therefore, he furnished no support to his child in the four months before hisincarceration, and only
token support before that. Under the circumstances, such an abdication of parental responsibility
can only be called willful.

Ill. BEST INTEREST

Thetria court found that it was in the best interest of S.G.S. that the parental rights of R.S.
be terminated, so that she could be adopted by R.D. The proof showsthat R.D. stepped into therole
of breadwinner and father soon after the birth of S.G.S., and that he continues to provide for both
the materid and emotional needs of the child. Since none of the parties disputesthat R.D. is afit
personto exercise careand custody over S.G.S., wethink thereisclear and convincing evidencethat
it wasin the best interest of S.G.S. to terminate the parental rights of her biological father, so that
she could be adopted by the only father she has ever known.

V.

The order of thetrial court is affirmed. Remand this cause to the Circuit Court of Wilson
County for further proceedings consistent with thisopinion. Tax the costsonappeal to the appd lant.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.



