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OPINION

Background

Plaintiffsfiled thislawsuit seeking corporate recordsand other documents pertaining
to City Bonding which werein Gibbs' control. Plaintiffs further claimed there was a dispute as to
the ownership of the 1000 shares of stock in City Bonding and sought adeclaratory judgment asking
the Trial Court to declarethe ownershipinterestsof therespectiveparties. TheTrial Court dismissed
the portion of the complaint seeking production of corporate records for failure to comply with
statutory requirements. An Amended Complaint wasfiled seeking essentidly the samerelief aswell
as setting forth a cause of action against Gibbs based on Guy Jenkins' claim that he had a contract
with City Bonding for compensation in the amount of $1,139.24 per month and this contractual
obligation was breached. Guy Jenkins claimed this was an unlawful procurement of breach of
contract by Gibbs in violation of Tenn. Code Ann. 8 47-50-109, thereby entitling him to treble
damages.

Gibbsfiled amotion for summary judgment on the procurement of breach of contract
claim. Gibbs asserted that on June 8, 1999, City Bonding adopted a resolution terminating the
monthly payments it was making on behalf of Guy Jenkins. The parties submitted affidavits and
deposition testimony setting forth their version of the facts on thisissue. The Trial Court granted
Gibb’'s motion for summary judgment on the procurement of breach of contract claim, leaving for
trial the primary issue of the ownership interests of the respective partiesin City Bonding.

At tria, the parties stipulated City Bonding was formed in 1982 and 1000 shares of
stock were issued at that time, of which Frank Harper received 600 shares. The remaining 400
shareswereissued to Joe Jenkins or to Joe Jenkins and Aubrey Jenkinsjointly.! InJanuary of 1984,
the stock certificates were turned in and the stock was reissued with Joe Jenkins receiving 490
shares, Guy Jenkinsreceiving 255 shares, and John Pollock receiving 255 shares. Thisiswhereany
agreement between the parties ends.

Gibbs testified that in 1985, Guy Jenkins gave him 250 shares of stock in City
Bonding, athough no stock certificate was ever given to Gibbs and there is no documentation
verifying this gift actually took place or that it was completed. Gibbs further claims he purchased
490 shares of stock from Joe Jenkins for $13,500.00 on January 3, 1986. Gibbs identified the
cancelled check dated January 3, 1986, for $13,500, and also identified a notation on the check
which stated “for four hundred and ninety shares of City Bonding Company.” Since purchasing the
stock, Gibbshas served asgeneral manager of City Bonding takingcare of the day-to-day operations.
Hebegan making asalary of approximately eight hundred dollars per week sometime after thisstock
purchase. After purchasingthe490 shares, Gibbsreceived advanceson hissalary from City Bonding
inorder to pay off money heborrowed in order to purchasethe stock. GibbsclaimsGuy Jenkinswas

1There isadispute asto whether Aubrey Allen Jenkinsreceived any stock. Aubrey Allen Jenkins wasa minor
at all relevant times and there is further dispute over whether any stock he may have received was effectively transferred.
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aware of this arrangement for paying off the money Gibbs borrowed. Gibbs never heard anyone
claim Aubrey Allen Jenkins owned any shares of stock, and heisnot aware of any corporate records
reflecting any ownership interest on behalf of Aubrey Allen Jenkins. The first time Gibbs heard
anyone claim Aubrey Allen Jenkins owned any sock was in 1999, and he heard this from Guy
Jenkins' attorney.

Part of the day-to-day operations of City Bonding involved preparing semi-annual
financial statementson behalf of the shareholders and filing these statements and appearance bonds
with various courts in the counties in which City Bonding conducted business. Gibbstestified the
documents filed with the Knox County Criminal Court since 1986 show Guy Jenkins owning 750
shares of stock and Gibbs owning the remaining 250 shares. According to Gibbs, Guy Jenkins had
very little to do with the day-to-day operations of City Bonding. Gibbs stated when these financial
statements were first prepared, his ownership interest was limited to the 250 shares that had been
givento himandthey wereaccurate. These samefigureswerejust copied and used on later financial
statements even though he had purchased the additional 490 shares.

Gibbstesti fied City Bonding pai d approximately $1,500 per month on apersona note
of Guy Jenkins. This payment continued to be made by City Bonding up until the time the present
lawsuit wasfiled. Gibbs stated in addition to the $1,500 per month, Guy Jenkins also receved cash
at varioustimes and City Bonding paid the majority of the payments on a Mercedes owned by Guy
Jenkins. None of the payments made to Guy Jenkins or to Gibbs were corporate stock dividends.
Throughout City Bonding's history, the company compensated officers and employees by paying
some of their bank debts.

Attorney Jerome Templeton (“ Templeton”) testified by way of deposition. Templeton
had nothing to do with the formation of City Bonding or the original issuance of stock. Hebecame
involved with City Bonding when it was being acquired by Guy Jenkins. When asked if he had
occasionto inform himself about who owned how much stock, Templ eton responded hisrecollection
was vague but after looking & hisfiles he did have “something to do with that.” Templeton went
on to add he really did not have any independent recollection of most of the matters involved with
the corporation. During hisinitial representation of City Bonding, Templeton received aletter and
other information from Norman Williams (“Williams”), the attorney who represented City Bonding
at the time of incorporation. Based on the information contained in this letter, Templeton made
numerous handwritten notes at that time. There was a lengthy argument at trial over whether
Williams' letter and Templeton’s handwritten notes based on the letter congituted hearsay.
Plaintiffs’ counsel argued it was a businessrecord and fell within the applicable hearsay exception.
Defendants' counsel disagreed for several reasons, one being Templeton’ s handwritten notes were
made well after the events described in the letter took place (i.e., when the stock was origindly
issued), and, therefore, were not made at or near the time of the event. Defendant’ s counsel claimed
Templeton had no persond knowledge of the events described in Williams' |etter because he was
not eveninvolvedinthe corporate mattersat that time. The Trial Court concluded thisevidencewas
hearsay and did not constitute a business record.



Templeton a so was questioned about notes he made at ameeting in January of 1986
when stock apparently was received by Guy Jenkins. Templeton stated the stock was either given
to Guy Jenkinsor he paid for it. Templeton then added: “I don’t know about that. . . . | can’t recall
that, | don’'t know that | knew at the time.” The Trial Court again ruled this was inadmissible
hearsay, and that it did not qualify under the past recoll ection recorded exception because Templ eton
never knew about the subject matter to begin with.? Templeton testified the stock composition in
1984 was Joe Jenkins 490 shares, Guy Jenkins 255 shares, and John Pollock 255 shares. Templeton
later attempted to testify regarding his handwritten notes setting forth the stock composition in later
years. When asked where these figures came from or why he was writing them down, Templeton
responded “1 do not know.” He went on to add he did not know whether “it’s something that was
done or whether it was something that | thought should be done.” Templeton then pointed out he
had no independent recollection at all onthat matter. Some of thistestimony waslikewise excluded.

Guy Jenkinstestified it was after thislawsuit wasfiled before he first learned Gibbs
claimed to have purchased 490 shares of stock from Joe Jenkins. Guy Jenkins denied ever giving
approval for Gibbs to use borrowed corporate funds to repay apersond loan he made in order to
purchase the stock. Guy Jenkinswas approached by hisfather to oversee City Bonding, and agreed
toassist only if he (i.e. Guy Jenkins) had “full control.” According to Guy Jenkins, when the stock
was initialy issued Frank Harper had 600 shares, and Joe and Aubrey Allen Jenkins jointly
controlled the other 400 shares. I1n 1984, al of the stock was reissued with 255 shares being owned
by Guy Jenkins, 255 shares being owned by John Pollock, and 490 shares being owned by Joe
Jenkins. John Pollock then turned in his stock and the 255 shares became treasury shares. Guy
Jenkins did not know his brother, Joe Jenkins, sold his 490 shares to Gibbs and has no personal
knowl edge about that alleged transaction. According to Guy Jenkins, in January of 1986, all the
stock owners essentidly turned in their stock and it was once again reissued with the new stock
composition being: Guy Jenkins owning 550 shares, Gibbs owning 250 shares, and Aubrey Allen
Jenkins owning 200 shares. Guy Jenkins testified he gave Gibbs these 250 shares of stock.

The deposition of Aubrey Allen Jenkins was offered into evidence at trial. Aubrey
Allen Jenkins was 19 yearsold at the time of his deposition. Hefirst learned he supposedly was a
stockholder in City Bonding from his uncle, Guy Jenkins. Helearned this about a year before his
deposition took place “ but that was scratchy”. He heard more about his supposed stock ownership
in the two months prior to his deposition. Aubrey Allen Jenkins testified he had no persona
knowl edge about whether or not he actually owned any stock in City Bonding, and he hasnever seen
astock certificate evidencing his ownership of stock.

Joe Jenkins also testified via deposition. Joe Jenkinsis the brother of Guy Jenkins
andfather of Aubrey Allen Jenkins. According to Joe Jenkins, in 1984 he owned 490 shares of stock,
Guy Jenkins owned 255 shares, and John Pollock owned the remaining 255 shares. Joe Jenkinsdoes
not recall his son Aubrey ever being a shareholder in City Bonding. Joe Jenkins stated he never put

2 Other objectionsto certain testimony and the admissibility of exhibits were made on the same basis and were
likewise ruled inadmissible hearsay by the Trial Court for the reasons set forth above.
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any stock in his son’s name and never saw a certificate of stock showing Aubrey as an owner. Joe
Jenkins clamed the first time he ever heard anything about his son Aubrey owning any stock was
“[after all thislawsuit started.” Joe Jenkins acknowledged he sold his 490 shares of stock to Dan
Gibbs for $13,500.00.

John Walker (“Walker”) was called as an expert witness. Walker is a licensed
attorney in Knoxville. Walker testified to his experience as an attorney handling corporate law
matters. Walker testified the corporaterecordsof City Bondingwere* substantiallyincomplete,” but
hereviewed what recordswereavail ableincluding the corporate minute book, stock certificates, and
other records. He also reviewed the depositions of Gibbs and the various members of the Jenkins
family. Walker testified the reconstructed stock transfer ledger prepared by counsel for Gibbs
showing what Gibbs believed to be the stock ownership was reconstructed in a manner consistent
with generally accepted corporate law principles and procedures. Walker aso stated he questioned
whether Aubrey Allen Jenkins ever had any interest in the stock. Walker based this conclusion
primarily upon the depositions of Aubrey Allen Jenkins and Joe Jenkins. Walker went on to add
even if Aubrey Allen Jenkins did own stock, it was conveyed away by his father Joe Jenkins who
had “full power and right to transfer theinterest of his son in those shares.”

After atrial,theTrial Court issueditsopinion asto therespective ownership interests
of the parties. After hearing further argument, the Trial Court issued a Supplemental Opinion
revising someof itsinitial findings. Inthe Supplemental Opinion, the Trial Court found asfollows:

(1) Phase one represents the ownership of six hundred (600)
shares by Mr. Harper, and four hundred shares ownership between
Joe Jenkins and Aubrey Allen Jenkins as of September, 1983.

(2) Phase two is the reissue to Joe Jenkins of four hundred
ninety (490) shares, to Guy Jenkins of two hundred, fifty-five (255)
shares, and to John Pollock of two hundred, fifty-five (255) sharesin
January, 1984.

(3) Respectfully, the Court cannot find by apreponderance of
the evidence that any of the issuance of shares in phase two came
from any particular stock, just that it came from the pool of stock
from phase one.

(4) The Court cannot, despite its earlier finding, determine
that the shares of the then minor, Aubrey Allen Jenkins, were
conveyed away from him without authority, and cannot place a
constructive trust on the shares in phase two.

The reasons for this finding are that the theory of
constructive trust was not plead nor argued, and even if it had been,
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there is no evidence that the defendant had any knowledge of an
adverse claim.

(5) Joe Jenkins sold hisfour hundred, ninety (490) sharesto
the defendant in January, 1986, thereby vesting ownership in said
stock in defendant.

(6) Astothetwo hundred, fifty sharespurportedly transferred
to the defendant by Guy Jenkinsin approxi mately January, 1986, the
Court finds that the transfer was intended as a gift, but that the gift
failed for want of delivery, so that Guy Jenkins remained owner of
those shares.

(7) Theremaining two hundred, fifty-five shares signed over
to the corporation by John Pollock have not been reissued, so that
they arefound to be unissued treasury shares.

Plaintiffs and Gibbs appeal the Trial Court’s determination with regard to the
respective ownership interests of the partiesin City Bonding. Plaintiffs also appeal the exclusion
of various portions of Templeton’s deposition. Plaintiff Guy Jenkins appeals the granting of
summary judgment to Gibbs on his procurement of breach of contract claim.

Discussion

First, we will discuss Guy Jenkins' appeal of the granting of summary judgment on
his claim against Gibbs for procurement of breach of contract. The standard for review of amotion
for summary judgment is set forth in Saplesv. CBL & Associates, Inc., 15 S.W.3d 83 (Tenn. 2000):

The standards governing an appellate court’s review of a
motion for summary judgment are well settled. Since our inquiry
involves purely a question of law, no presumption of correctness
attaches to the lower court’s judgment, and our task is confined to
reviewing the record to determine whether the requirements of Tenn.
R. Civ. P. 56 have been met. See Hunter v. Brown, 955 S.W.2d 49,
50-51 (Tenn. 1997); Cowden v. Sovran Bank/Central South, 816
SW.2d 741, 744 (Tenn. 1991). Tennessee Rule of Civil Procedure
56.04 providesthat summary judgment isappropriatewhere: (1) there
IS no genuine issue with regard to the material facts relevant to the
claim or defense contained in the motion, see Byrd v. Hall, 847
S.W.2d 208, 210 (Tenn. 1993); and (2) the moving party is entitled
to a judgment as a matter of law on the undisputed facts. See
Anderson v. Sandard Register Co., 857 S.W.2d 555, 559 (Tenn.
1993). The moving party has the burden of proving that its motion
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satisfies these requirements. See Downen v. Allstate Ins. Co., 811
S.\W.2d 523, 524 (Tenn. 1991). When the party seeking summary
judgment makes aproperly supported motion, the burden shiftsto the
nonmoving party to set forth specific facts establishing the existence
of disputed, material factswhich must be resolved by thetrier of fact.
See Byrd v. Hall, 847 SW.2d at 215.

To properly support its motion, the moving party must either
affirmatively negate an essential element of the non-moving party’s
claimor conclusively establish an affirmative defense. SeeMcCarley
v. West Quality Food Serv., 960 S.W.2d 585, 588 (Tenn. 1998);
Robinsonv. Omer, 952 SW.2d 423, 426 (Tenn. 1997). If themoving
party fails to negate a claimed basis for the suit, the non-moving
party’s burden to produce evidence establishing the existence of a
genuineissue for trial is not triggered and the motion for summary
judgment must fail. See McCarley v. West Quality Food Serv., 960
S.W.2d at 588; Robinson v. Omer, 952 SW.2d at 426. If the moving
party successfully negates a clamed basis for the action, the non-
moving party may not simply rest upon the pleadings, but must offer
proof to establish the existenceof the essential d ements of the claim.

The standards governing the assessment of evidence in the
summary judgment context are also well established. Courts must
view the evidencein the light most favorabl e to the nonmoving party
and must also draw all reasonable inferences in the nonmoving
party’s favor. See Robinson v. Omer, 952 SW.2d at 426; Byrd v.
Hall, 847 SW.2d at 210-11. Courts should grant a summary
judgment only when both the facts and the inferences to be drawn
from the facts permit a reasonable person to reach only one
conclusion. See McCall v. Wilder, 913 SW.2d 150, 153 (Tenn.
1995); Carvell v. Bottoms, 900 S.W.2d 23, 26 (Tenn. 1995).

Saples, 15 SW.3d at 88-89. A fact is “materia” for summary judgment purposes, if it “must be
decidedin order to resolve the substantive claim or defense at which themotionisdirected.” Luther
v. Compton, 5 SW.3d 635, 639 (Tenn. 1999)(quoting Byrd v. Hall, 847 SW.2d at 211).

Gibbsdenied the existence of any contract with Guy Jenkinsentitling himto monthly
payments. In his affidavit, Gibbs stated: “After Mr. Jenkins filed this suit against me, | consulted
with my counsel regarding whether the Company was obligated to continue making monthly loan
payments ... on behalf of Mr. Jenkins.” (emphasis added). Based on this discussion, Gibbs
concluded Guy Jenkins would only be entitled to receive dividends if any were paid. Since no
dividends were ever paid, he could discontinue the payments. He also was informed corporate
employees could receive salaries, but since Guy Jenkins was not an employee, he was not entitled
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to the payments as a salary ether. Therefore, “the Company elected [pursuant to a corporate
resolution] to terminate the monthly payments to Home Federal Bank that the Company had been
making on Mr. Jenkins' behalf.” According to Gibbs, he was acting on behalf of the corporation
when terminating these payments, and heis, therefore, entitled to immunity.

Guy Jenkinstestified he hasreceived $1,000.00 per month “inlieu of salary, director
fees, consultant fees, committee fees, dividends or other forms of corporate remuneration” since
early 1986. This amount was later increased to $1,500.00 per month. While Guy Jenkins
acknowledged there was no written contract, he claimed “at all times there existed an oral contract
between himself and the corporation ... said contract between the Affiant and the corporation was
negotiated directly with Gibbs, ... Gibbs confirmed this contract between Guy R. Jenkins and CBI
directly to aMr. Wes Goddard at Home Federal Bank some two to three years ago....” According
to Guy Jenkins, he received these payments until Gibbs unilaterally, arbitrarily, and maliciously
terminated them in June of 1999.

Although the Trial Court granted summary judgment on the claim for procurement
of breach of contract, the Tria Court, unfortunatdy, did not set forth its reason asto why summary
judgment was appropriate. Thus, wedo not know whether the Trial Court: (1) determined therewas
no contract between City Bonding and Guy Jenkins; (2) determined there was a contract but there
was no breach; or (3) determined there was a contract and a breach, but Gibbs negated an essential
element of the claim or was immune.

Webelievetheaffidavitsof Guy Jenkinsand Gibbs createagenuineissueof material
fact regarding whether there was a contract between City Bonding and Guy Jenkinsfor the payment
of $1,500.00 per month. Guy Jenkins testified he was entitled to these payments not just because
of hisownership interest in City Bonding but al so because he was liable for several million dollars
on various bonds. Gibbs argues on appeal that these two situations do not, by themselves, legdly
entitle Guy Jenkins to monthly payments, and we agree. This, however, does not mean an ora
contract was not voluntarily entered into to compensate him for his ownership or potential liability
on the bonds. In anutshell, we believe the testimony set forth above creates a genuine issue of
material fact regarding whether there was an oral contract between Guy Jenkins and City Bonding.

Even if there was a contract, Gibbs still would be entitled to summary judgment if
theundisputed materid factsdemonstratethat therewasno breach, or that Gibbs negated an essential
element of the claim, or that Gibbs has a defense to the claim, such as hisclaim of immunity. On
appeal, we cannot determineif therewasabreach of contract without knowing what the terms of that
contract, if one exists, are, a factual determination not made by the Trial Court. Therefore, we
cannot affirm the granting of summary judgment unless the undisputed materia facts demonstrate
that Gibbs negated an essential element of the procurement of breach of contract claim or established
heis entitled to immunity.

Gibbs bases hisclaim toimmunity on language found in Forrester v. Stockstill, 869
S.W.2d 328 (Tenn. 1994). In Forrester, our Supreme Court quoted with approval the following
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from Thomas G. Fischer, Annotation, Liability of Corporate Director, Officer, or Employee for
Tortious Interference with Corporation's Contract with Another, 72 A.L.R.4th 492, 501 (1989):

Some courts have recognized that generally a corporate director,
officer, or employee is not liable for tortiously interfering with a
corporate contract, because heis considered aparty to the contract, as
long as he is acting to serve the corporate interests, or unless his
activity involvesindividual separate tortious acts. Courts have also
recognized, however, that a corporate director, officer, or employee
may beliablefor tortiously interfering with a corporate contract if he
IS acting outside the scope of his authority, acting with malice, or
acting to serve his own interests.

Forrester, 869 S.W.2d at 333. TheForrester Court noted aclaim for wrongful interference with an
employment contract by athird person was actionable only if that person stood asathird party to the
employment relationship. Id. at 331. The Court in Forrester later added:

A corporaion can act only upon the advice of its officers and agents,
and its officers and directors have a duty to serve the corporation.
Important societd interests are served by corporations having the
clear and candid advice of their officersand agents. Fear of personal
liability would tend to limit such advice. Consequently, when an
officer, director, or employee of acorporation actswithin the general
range of hisauthority, and his actions are subgtantially motivated by
an intent to further the interest of the corporation, in claims of
intentional interference with employment, the action of the officer,
director, or employeeisconsidered to be the action of the corporation
and isentitled to the same immunity from liability.

Id. at 334-35. Although the present case does not involve a claim for interference with an
employment contract, webelieve Forrester isneverthel ess gpplicable becausethe” societal interests’
discussed in Forrester apply with equal force regardless of whether the underlying claim is for
interference with an employment contact or procurement of breach of a non-employment contract.
In the present case, we believe Gibbs is immune from liability on the procurement of breach of
contract claimif he acted within thegeneral range of hisauthority and his actionswere substantially
motivated by an intent to further theinterest of the City Bonding. Forrester, 869 SW.2d at 334-35.
In hisaffidavit, Gibbs candidly acknowledged he met with hisattorney to determineif the payments
couldbe stopped only “[a]fter Mr. Jenkinsfiled thissuit against me.” In our opinion, agenuineissue
of material fact exists as to whether Gibbs was substantially motivated by an intent to further the
interest of City Bonding or whether he was substantially motivated to serve his own interest by
retaliating against Guy Jenkins for filing this lawsuit.



In light of the foregoing, we vacate the grant of summary judgment to Gibbs on the
claimfor procurement of breach of contract and remand thisclaim for further proceedings consistent
with this opinion. In so doing, we express no opinion on whether there actually was a contract
between City Bonding and Guy Jenkinsand, if so, what itstermswereor if it was breached. Weaso
express no opinion on whether Gibbs unlawfully procured a breach of contract, if one exists, or
whether Gibbsis entitled to immunity. We hold only that summary judgment on this claim on the
record before us was inappropriae for the reasons set forth above.

With regard to the remaining i ssues on gppeal, the factual findings of the Trial Court
are accorded apresumption of correctness, andwewill not overturnthosefactual findingsunlessthe
evidence preponderates against them. See Tenn. R. App. P. 13(d); Bogan v. Bogan, 60 S.W.3d 721,
727 (Tenn. 2001). With respect to legal issues, our review is conducted “under a pure de novo
standard of review, according no deference to the conclusions of law made by the lower courts.”
Southern Constructors, Inc. v. Loudon County Bd. Of Educ., 58 SW.3d 706, 710 (Tenn. 2001).

Next, we addressthe Trial Court’s exclusion of portions of Templeton’s deposition
and accompanying exhibits as hearsay. Plaintiffs argue Templeton had personal knowledge of the
matters which were excluded or they were admissible through one of the various exceptions to the
hearsay rule.

Admissibility of evidence iswithin the sound discretion of thetria judge. “When
arriving at adetermination to admit or exclude even that evidencewhich is considered relevant trial
courtsare generally accorded awide degree of latitude and will only be overturned on appeal where
thereisashowing of abuse of discretion.” Tompkinsv. Annie’sNannies, Inc., 59 SW.3d 669, 674-
675 (Tenn. Ct. App. 2000)(quoting Otis v. Cambridge Mut. Fire Ins. Co., 850 SW.2d 439, 442
(Tenn. 1992)). Templeton’ srecollectionastotheeventshetestified to wasextremely vague, at best.
He admitted either being unable to recall numerous matters or not having any knowledge of the
eventswhen they took place. During the course of thetrial, the Trial Court carefully listened to both
sides when ruling on the admissibility of this evidence. After reviewing the entire deposition of
Templeton, we are unable to conclude the Trial Court erred when it made the various rulings
excluding portions of Templeton’ stestimony. We, therefore, affirm the evidentiary rulings of the
Trial Court regarding the exclusion of portions of Templeton’s testimony.

Plaintiffs also argue Defendant waived the right to object to the admissibility of the
excluded portions of Templeton’s testimony. Prior to the deposition, the parties stipulated "[a]ll
objections except asto the form of the questionsare reserved to on or beforethe hearing.” Plaintiffs
claim because Defendant did not object during the deposition, the objections were waived. We
addressed avery similar issuerecently inPerry v. Winn-Dixie Sores, Inc., No. E-2001-00523-COA -
R3-CV, 2002 Tenn. App. LEXIS 160 (Tenn. Ct. App. Feb. 28, 2002)(no Rule 11 app. for perm. to
appeal filed). Perry involved a virtualy identical stipulation, and we concluded the Trial Court
properly concluded an objection made at trial regarding improper foundation was not to the “form
of the question.” Wewent on to add:
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To accept Plaintiff's argument would require us to completely ignore
the express stipulation the parties made at the deposition. This we
will not do. Stipulations are agreements between counsel regarding
business before the court which are entered into mutually and
voluntarily between the parties. Overstreet v. Shoney's, Inc., 4
SW.3d 694, 701 (Tenn. Ct. App. 1999). While parties may not
stipulate to questions of law, they may stipulate "within the range of
possibly true facts and vdid legal strategies ...." 1d. On appedl,
stipulations are binding on the parties and may not be dtered. Id. at
702 (citing Bearman v. Camatsos, 215 Tenn. 231, 236, 385 S.w.2d
91, 93 (1964); First Southern Trust Co. v. Sowdl, 683 S.W.2d 680,
681 (Tenn. Ct. App. 1984)). Thestipulation entered into between the
parties involved a valid legal strategy and is the type of stipulation
allowed under the law. It is, therefore, binding upon the parties. We
hold that the stipulation permitted Defendant to make an objection at
trial regarding whether a proper foundation had been laid ....
Plaintiff cannot use the Rules of Civil Procedure as a shield to ward
off an objection which he expressly stipulated was reserved for trid.

Perry, 2002 Tenn. App. LEXIS160at * 17-18. We believethe sameresult is merited in the present
case. Defendant’ s various objections to the testimony of Templeton were not merdy objectionsto
the form of the question. We conclude Defendant did not waive hisright to object to thistestimony
as hearsay, or any other basis which did not involve simply an objection based on the form of the
question.

Paintiff’s main argument on gppeal attacks the Trial Court’s determination of the
respectiveownershipinterestsof theparties. Plaintiffsclaimthe Trial Court erredwhenit concluded
Gibbs owned 490 shares of stock and further erred when it held Aubrey Allen Jenkins was not the
owner of 200 shares. The conclusions reached by the Trid Court on these issues by necessity
centered around credibility determinations. In resolving thefactual issues presented for appeal, we
must keep in mind the Trial Court heard the conflicting testimony from the witnessesregarding their
claimed ownership interest in City Bonding. “Unlikethis Court, thetrial court observed the manner
and demeanor of the witnesses and was in the best position to evaluate their credibility.” Union
Planters Nat’| Bank v. Island Mgmt. Auth., Inc., 43 S.\W.3d 498, 502 (Tenn. Ct. App. 2000). The
trial court’s determinations regarding credibility, as to those witnesses who testified live, are
accorded considerabledeferencebythisCourt. Id.; Davisv. Liberty Mutual Ins. Co., 38 S.W.3d 560,
563 (Tenn. 2001). “‘[A]ppellate courts will not re-evaluate a trial judge’ s assessment of witness
credibility absent clear and convincingevidencetothecontrary.”” Wellsv. Tennessee Bd. of Regents,
9 S.W.3d 779, 783 (Tenn. 1999).

We cannot say the preponderance of the evidence weighs against the Trial Court’s

finding that Gibbs purchased 490 shares of stock from Joe Jenkins. Given the testimony of Gibbs
that he purchased 490 shares, the testimony of Joe Jenkinsthat he sold Gibbs 490 shares, aswell as
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the cancelled check evidencing same, we cannot concludetherewasany reversible error with regard
tothe Trial Court’s conclusion that Gibbs owned 490 shares of stock. Likewise, the preponderance
of theevidence doesnot weigh against the Trid Court’ sconclusionthat Pollock’ s 255 sharesremain
unissued treasury sharesgiven Pollock’ stestimony heturned hisstock back in to the corporation and
the disputed evidence concerning what, if anything, happened to this stock thereafter.

Plaintiffsfurther arguethe Trial Court erred when it failed to establish aconstructive
trust on behalf of Aubrey Allen Jenkinsfor the 200 shares of stock he supposedly heldin 1982. We
believetheissue of whether Aubrey Allen Jenkinsactually held any stock and whether aconstructive
trust should beimposed a so arefactually driven. The Trial Court apparently believed Aubrey Allen
Jenkinsat one point did own 200 shares, notwithstanding Aubrey Allen Jenkins' own testimony that
he never knew he owned any stock. Having concluded he did own 200 shares at one time, the issue
then became whether a constructive trust should be imposed. Plaintiffs rely on the following
language found in Gibson’ s Quits in Chancery, § 383 Cases of Constructive Trust (7" ed. 1988):

§ 383. Casesof Constructive Trusts. — Constructive trusts are so
called because they are constructed by the Courts of Equity in order
to satisfy the demands of justice, without referenceto any presumable
intention of the parties. They include cases. (1) where a person
procuresthe legal title to property inviolation of some duty, express
or implied, to thetrue owner; or (2) wheretitleto property isobtained
by fraud, duress, or other inequitable means; or (3) where a person
makes use of some relation of influence or confidence to obtain the
legal title upon more advantageous terms than could otherwise have
been obtained; or, (4) where a person acquires property with notice
that another is entitled to its benefits. In all such cases, Equity, for
the purpose of doing justice in the most efficient manner, constructs
atrust out of the transaction, and makes a trustee of the person thus
acquiring thetitle....

While the facts certainly are in dispute about whether Aubrey Allen Jenkins ever
owned any stock in City Bonding, the Trial Court apparently concluded that he did and that his
father, Joe Jenkins, possessed the authority to sell this stock. The preponderance of the evidence
does not weigh against this conclusion. Joe Jenkinstestified he sold his 490 shares of stock to Dan
Gibbs. Gibbs testified he purchased the 490 shares from Joe Jenkins. The cancelled check for this
purchase was admitted into evidence. Both Gibbs and Joe Jenkins testified they were not aware
Aubrey Allen Jenkins ever owned any stock. Aubrey Allen Jenkins himself testified he was not
aware he owned any stock until shortly before his deposition and many years after the fact. Guy
Jenkinsisthe only party who testified Aubrey Allen Jenkins ever owned any stock, and he testified
at least at one point this stock was “jointly” owned by Joe Jenkins and Aubrey Allen Jenkins. The
evidencein therecord certainly supportsthe Trial Court’ sconclusion therewasavalid sale of stock
between Gibbs and Joe Jenkins as well asthe Trial Court’s conclusion that Gibbs and Joe Jenkins
were unaware of any potential adverse claim to the stock that was sold. Therewasno testimony that
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Joe Jenkins or Gibbs knew about any potentia ownership of stock by Aubrey Allen Jenkins. None
of thefour situationsfor establishing aconstructivetrust apply in thiscase sincethereisno evidence
that Gibbs violated any duty, exercised fraud, took advantage of any relationship, or otherwise
engaged in any inappropriae conduct when purchasing this stock. Accordingly, we conclude the
Trial Court did not commit reversible error when it declined to establish a constructive trust on
behalf of Aubrey Allen Jenkinsfor the 200 shares of stock. Inlight of thisholding, we pretermit the
issue of whether the Trid Court erred when it refused to establish a constructive trust because this
was not properly plead at trial.

On appeal, Gibbs argues not only is he entitled to the 490 shares of stock he
purchased from Joe Jenkins, but he also claims entitlement to the additional 250 shares which Guy
Jenkins admitsto “giving” him prior to the purchase of the490 shares. Given the fact Guy Jenkins
actually possessed much less stock than he thought he did, it certainly is doubtful whether he
intended to make a gift to Gibbs of stock he might not have possessed to beginwith. Nevertheless,
Gibbs admitted no stock certificate was ever issued to him documenting this gift and there was no
documentary evidenceverifying heever received thisgift. Theformal requirementsof agift are”the
intention by the donor to make a present gift coupled with the delivery of the subject of the gift by
which complete dominion and control of the property is surrendered by the donor.” Hansel v.
Hansel, 939 SW.2d 110, 112 (Tenn. Ct. App. 1996). Regardless of what the parties may have
intended to do withthese 250 shares, thefacts certainly do not preponderate against the Trial Court’s
conclusion this supposed gift of 250 shares to Gibbs failed for lack of delivery.® Accordingly, we
affirm the Trial Court’s conclusion on this issue as well.

The only remaining issue is Plaintiffs' claim the Trial Court improperly included
certain documentsin the record on appeal. Since we have disposed of the issues on appeal without
relying on these documents, thisissue is moot.

Conclusion

We vacate the decision of the Trial Court granting summary judgment to Gibbs on
Guy Jenkins' claim that Gibbs unlawfully procured a breach of contract. Therest of the judgment
of the Trid Court is affirmed in al other respects. This case is remanded to the Trial Court for
further proceedings as necessary consistent with this opinion. Cogts of appeal are taxed one-haf to
the Appellants Guy R. Jenkins and Aubrey Allen Jenkins, and their surety, and one-half to the
Appellee Dan Gibbs

D. MICHAEL SWINEY

3 W e believe the same could be said for the 200 shares of stock Guy Jenkins claims to have “given” Aubrey
Allen Jenkins.
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