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OPINION

Plaintiff/Appellee River Park Hospital, Inc. (“ River Park™), is a Tennessee corporation that
operatesal127-bed hospital inMcMinnville, Tennessee. Defendant/A ppdlant BlueCrossBlueShield
of Tennesseg, Inc. (“BlueCross’), is a Tennessee not-for-profit corporation with its principal place
of business in Chattanooga. Defendant/Appellant Volunteer State Health Plan, Inc. (“Volunteer
State”), a Tennessee-licensed Health Maintenance Organization (“HMQ”), is a subsidiary of
BlueCross. Through Volunteer State, BlueCross participates as a managed care organization
(“MCQ") in TennCare, under the trade name “ BlueCare.”*

TennCare is Tennessee's Medicaid program. Medicaid was established by the federal
government in 1965 to provide heath coverage for low-income individuals, as opposed to the
M edicare program designed to provide hed th coverage to theelderly.? Stateex rel. Popev. Xantus
Healthplan of Tennessee, Inc., No. M2000-00120-COA-R10-CV, 2000 Tenn. App. LEXIS 319,
at *3 (Tenn. Ct. App. May 17, 2000). Under traditional “fee-for-service” Medicaid programs, the
State pays hedth cae providers directly for services administered to eligible individuds.
Reimbursement rates for services provided to Medicaid enrollees are established by the State. The
individual Medicaid enrollee isfreeto utilize the physician, hospital, or other health care provider
of his choice. Likewise, the health care provider is free to accept or decline to treat Medicaid
patients.

TennCare is different from the traditional fee-for-service Medicaid program, intha itisa
managed care Medicaid system.® Under TennCare, the State of Tennessee enters into Contractor
Risk Agreements (“risk agreements’) with private MCOs. Id. at * 7. Under therisk agreements, the
M CO receives amonthly payment from the State known as a* capitation payment” for each eigible

lBIueCross BlueShield of Tennessee, Inc., and V olunteer State Health Plan, Inc., are collectively referred to
in this Opinion as “BlueCare.”

2General ly, thefederal government, acting through the Health Care Financing Administration (“ HCFA™) of the
Department of Health and Human Services, sets certain minimum standards for state Medicaid programs, such as
TennCare, and provides partial funding for those programs. The states then supply the balance of the necessary funding
and are responsible for delivery of covered servicesto eligibleindividuals. State ex rel. Pope v. Xantus Healthplan of
Tennessee, I nc., No. M2000-00120-COA-R10-CV, 2000 Tenn. App. LEXIS 319, at *3-*4 (Tenn. Ct. App. May 17,
2000).

3The purpose of utilizing this type of system was to control spiraling medical costs while broadening the
covered populationtoinclude non-Medicaid insured and uninsurable persons. See Xantus, 2000 Tenn. App. LEX1S319,
at *5-*7. (Tenn. Ct. App. May 17, 2000). TennCare increased the covered population from 800,000 under M edicaid
to 1.2 million under TennCare in oneyear. Seeid. at *8.
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individual enrolledwiththat MCO (“enrallee”). Inreturnfor thiscapitation payment, theM CO must
arrange for the provision of medically necessary servicestoitsenrollee. Id. at*7-*8. Inorder todo
this, each MCO develops a*“ network” of health care providers and negotiates with the health care
providers to accept discounted rates for the services provided. 1d. at *8. If the MCO payslessin
provider feesthan the total amount received in capitation payments, it earns aprofit. If the amount
spent on care exceeds the capitation payments, the MCO bearstheloss. In thisway, the MCOs, not
the State, bear the financial risk involved in the administration of health care services to persons
eligible for TennCare. 1d.

Each eligible TennCare recipient enrolls with the MCO of his choice.* The MCO assigns
each enrolleeinits plan to aprimary care physician, also referred to asthe “PCP” or “ gatekeeper.”
The MCO pays the PCP aper capitarateto perform his“gatekeeping” function, to ensure that each
enrollee receives only medically necessary health care services and to refer the enrollee to other
health care providersfor the medically necessary health care servicesthat the PCP could not provide,
including hospitalization. If the MCO enrollee has an emergency situation, he may go directly to a
hospital emergency room without first getting approval from his PCP. Under thefederal Emergency
Medical Treatment and Active Labor Act, 42 U.S.C. § 1395dd (“EMTALA"), a hospital must
provide services to a person with an emergency medical condition until the person’s condition has
stabilized, without regard to whether the person has insurance. The MCO has obligations as well;
under the risk agreements entered into by the MCOswith the State, the MCO is obligated to pay the
health care provider for any emergency services provided to its enrollee.

BlueCare entered into arisk agreement with the State of Tennessee to become a TennCare
MCO.> When the TennCare program began in 1994, BlueCare contracted with River Park for River
Park to become a participating provider in the BlueCare network. The most recent version of
BlueCare's contract with River Park, known as the “BlueCare Attachment” to the River Park
Institution Agreement, was effective on October 1, 1996. The parties operated under the BlueCare
Attachment from October 1, 1996, through December 31, 1999.

Duringthecourseof River Park’ scontractual rel ationshipwith BlueCare, River Park became
dissatisfied with the rate of reimbursement paid by BlueCare. River Park was also frustrated with
the amount of time and money required to follow BlueCare's elaborate “utilization management
procedures’ or “ utilizationreview guidelines.” BlueCarerequired compliancewith these procedures
in order to obtain payment for servicesrendered. 1n 1999, River Park lost $2.3 million on BlueCare
enrollees. Consequently, by letter dated July 26, 1999, River Park gave noticeto BlueCarethat River
Park would terminate its BlueCare Attachment effective January 1, 2000. River Park sought to
renegotiate its contract with BlueCare to obtain a higher rae of reimbursement and simpler

4I ndeed, MCOs compete to enroll individuals in their plan in order to receive more capitation payments.
Xantus, 2000 Tenn. App. LEXIS 319, at *8.

BlueCare served itsnotice to terminate participationin the TennCare system asan “atrisk” insurance company

effective July 1, 2000. As of that date, BlueCare became a“non-risk” administrative services organization, which acts
asaclerical bill payer for the State.
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reimbursement procedures. Through a series of meetings and conference calls, the parties
negotiations continued from October 1999 through March 2000.

Ultimately, the parties could agree to continue under the former contract only with respect
to obstetrical services. Otherwise, the parties could not reach an agreement. Therefore, River Park
became an out-of-network provider as of January 1, 2000. During the negotiations, BlueCare told
River Park several timesthat if the parties could not agree on a new contract, BlueCare would pay
River Park only the rate of reimbursement it had paid under the old contract, because BlueCare
maintainsapolicy of paying out-of-network hospital sthe samerate that it paysin-network hospitds.
River Park refused to be bound by the terms of the old contract after January 1, 2000. River Park
repeatedly insisted that if the parties could not reach a new agreement, River Park would charge
BlueCare the hospital’ s reasonable, standard rates for services provided to BlueCare enrollees by
River Park after that date. River Park told BlueCarethat its acceptance of any payment by BlueCare
“does not waive our right to full and complete payment required by law.”

On March 2, 2000, the parties engaged in their last meaningful conference call in an attempt
tosettletheir dispute. Atthat time, River Park told BlueCarethat it would accept BlueCar€ sregular
in-network rates for in-patient services, but said that it would require 48% of the full, standard
charges for out-patient services provided during January and February 2000. For the period of
March 1 through June 30, 2000, River Park said it would agree to accept BlueCare's regular in-
network rate for all services, provided BlueCare would agree to pay River Park for all daims
authorized by BlueCare, bypassing BlueCare's exhaustive utilization management procedures.
BlueCare rejected River Park’s proposal and made no counter-proposal.

OnMarch 8, 2000, River Park filed thislawsuit. Initsoriginal complaint, River Park sought
(1) adeclaratory judgment that, pursuant to Tennessee Code Annotated 8§ 56-32-209, BlueCare was
required to notify its enrollees that its contract with River Park was terminated; (2) a declaratory
judgment that River Park had no obligations under its previous agreement with BlueCare and that
BlueCare was required to compensate River Park according to River Park’ s reasonable, standard
rates; (3) a determination that BlueCare had impliedly agreed to pay River Park its reasonable,
standard rates for services rendered to BlueCare enrollees after December 31, 1999, and that
BlueCare had breached the implied agreement; and (4) a determination that BlueCare was unjustly
enriched by its refusal to pay River Park’s reasonable, standard rates for services rendered to
BlueCareenrolleesafter December 31, 1999. River Park filed amotion for expedited discovery and
aspeedy trial. BlueCarefiled its answer and a counterclaim. Initsresponsive pleading, BlueCare
sought adeclaratory judgment that itsmethod of paying out-of -network providersthein-network rate
isauthorized by itsrisk agreement with the State and by the applicable TennCareregulations, Tenn.
Comp. R. & Regs. ch. 1200-13-12-.08(1) and (2)(a) (hereinafter “ Rule 1200-13-12-.08"). It asserted
that Rule 1200-13-12-.08 set the rate to be paid to an out-of -network provider such as River Park at
the same rate paid to an in-network provider for the same service.



On July 7, 2000, River Park was permitted to amend its complaint to add an additional
theory of recovery based on the Tennessee Consumer Protection Act.® River Park also sought
attorney’ sfeesunder Tennessee Code Annotated 8§ 47-18-109(e), which providesfor adiscretionary
awardtoaprevailing party under the Tennessee Consumer Protection Act. Inanswer to theamended
complaint, BlueCare added a counterclaim for disparagement under Tennessee Code Annotated
§ 47-18-104(b)(8), based on lettersfrom River Park to three local obstetricians. Intheletters, River
Park said that BlueCare was unresponsiveto River Park’ sneedsand that BlueCare' seffortsto move
obstetrics patients to in-network hospitals showed “Blue Cross' s lack of concern for the healthcare
needs of our patientsin Warren County.”

On July 27, 2000, the court entered an order bifurcating thetrial into separate liability and
damages phases. The liability phase of thetrial took place on July 31 and August 1, 2000. During
that phase, the parties presented the testimony of several witnesses regarding the business
relationship between River Park and BlueCare, and regarding the system by which BlueCare paid
River Park and other health care providersfor servicesrendered to BlueCare patients. Terry Gunn,
the CEO of River Park, testified two times during the hearing. He asserted that River Park had
allowed its contract with BlueCare to expire because the hospital lost $2.3 million in caring for
BlueCare patients in 1999. Gunn explained that this loss was caused by BlueCare's low
reimbursement rates and its burdensome utilization review procedures. Gunn said that River Park
repeatedly told representatives of BlueCarethat it expected tobepaid full, standard ratesfor services
provided to BlueCare patients after the parties’ contract expired on December 31, 1999. BlueCare,
on the other hand, introduced evidence that BlueCare customarily paid out-of-network hospitalsthe
in-network rates for services provided to BlueCare patients. The evidence showed that, consistent
withits custom, BlueCaretold River Park that it intended to pay River Park its out-of-network rates
for services provided to BlueCare patients after the expiration of the parties' contract. BlueCare
representative Michael Morton testified that he personally met with all of BlueCare’ s PCPsin 1999
to inform them that River Park would be an out-of-network hospital as of December 31 of that year.

At the conclusion of the proof, on August 29, 2000, the trial court entered an order on the
issue of liability. The trial court described the sequence of events after the negotiations between
BlueCare and River Park had reached an impasse:

Blue Care informed its PCP's to admit patients to other facilities. However, the
PCP’ s only had admitting privileges at Riverpark. The PCP's called Blue Care on
each of the [2]400 admissions in question and after showing a medica necessity,
were authorized to admit to Riverpark, a now “non contract” provider. Riverpark
had the right to refuse the admission of each patient, but chose to admit after
informing Blue Care that it expected it’s[sic] full regular payment, and informing
Blue Care that it could transfer the patient to a participating facility. Blue Care did
not transfer nor did it agree to pay any rate other than the old contract rate. The
patient was treated and Blue Care disallowed all 2400 claims, necessitating

6Thetrial court denied River Park’s attempt to add a claim based on a theory of conversion.
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Riverpark to rebill and apped its decision to obtain any payment, even though the
admission was pre-approved. Blue Care reevaluated the admissions and undertook
to show that many were not medically necessary.

(Emphasis added). Thus, the trial court’s August 29 order was premised on its finding that River
Park had theright to refuse to admit the patientsat issue. Thetrial court denied River Park’ srequest
for adeclaratory judgment that BlueCare was required to notify its enrollees that its contract with
River Park was terminated, finding that River Park lacked standing to seek a declaratory judgment
under Tennessee Code Annotated 8 56-32-209, or, in the alternative, that the issue was moot. The
trial court also rejected River Park’s dlegation of an express contract, an implied contract, unjust
enrichment, conversion, and its claims based on the Consumer Protection Act.” The trial court
observed:

The Court findsthat while there is no contract, expressed or implied, the Court does
take note of Tenn Care Regulation 1200-13-1208. Riverpark is now under no
contract and because the parties have not agreed on any rate, nothing less than the
provider contract applies. Blue Care, by preapproving the enrollee admission as
medically necessary, should be estopped from using its constructual [sic] utilization
guidelinesto later disapprove payment after service has been rendered asthereisno
contract.

The trial court concluded that “Riverpark is entitled to be paid for the preapproved, medicdly
necessary admissions and Blue Care's arbitrary refusal to pay has caused Riverpark unnecessary
expense and appeal. Riverpark’s request for damages above the contract price on all theoriesis
accordingly dismissed.” The August 29 order did not address BlueCare’'s counterclaims for
disparagement or its request for attorney fees, nor was the order certified asafinal order.

On September 6, 2000, BlueCarefiled amotion for additiond findingson its counterclams,
which it claimed were not addressed in the trial court’s August 29 order. On September 18, 2000,
River Park filed amotion to set atrid date for the damages phase. Also on that date, River Park
filed amotion for additional findings of fact and to modify the August 29, 2000 order, and River
Park sought aswell asto have the August 29 ruling certified asafinal order sothat the parties could
appeal. Inits motion for additional findings, River Park requested findings regarding the rate at
which BlueCare must pay River Park for services rendered to persons who are deemed to be
“emergencies’ who, according to federal law, may not be refused by the hospital. Responding to
BlueCare’ smotionfor additional findings, River Park asserted that BlueCarewas not entitled to seek
additional findings on their counterclaims, because those claims were nonmeritorious. BlueCare
responded to River Park’s motions, stating that the original order had already addressed the issues
presented by River Park, and that River Park had not presented any new facts or evidence that
warranted reconsideration of thetrial court’ sinitial conclusions. On September 29, 2000, River Park

7The trial court specifically rejected River Park’ s conversion claim, even though it had refused to allow River
Park to add that claim to its complaint.
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filed an amended motion for additional findings, asking thetrial court to reopen the proof regarding
the provision of emergency services to BlueCare enrollees. BlueCare opposed that motion on the
grounds that all of the proof on that issue had been available at the trial on the liability phase, and
thus River Park had provided the trial court with no basis for reopening the proof. BlueCare also
sought discretionary costs under Rule 54.02(2) of the Tennessee Rules of Civil Procedure.

On November 27, 2000, thetrial court held ahearingon all of the parties’ post-trid motions.
Thetrial court granted River Park’s motion to reopen the proof and, at the hearing, allowed River
Park to call two additional witnesses. River Park presented testimony from Dr. Otis Campbell, a
local physician serving as a PCP for BlueCare. Dr. Campbell testified that all of his patients
admitted to River Park after January 1, 2000, were emergencies, and that all other BlueCareenrollees
admitted to River Park by other physicianssinceJanuary 1, 2000, wereal so emergencies. River Park
also presented additional testimony from Terry Gunn, the CEO of River Park, who had testified at
the July 31 trial. Gunn testified that all of River Park’s admissions of BlueCare enrollees since
January 1, 2000, were emergency admissions, and that River Park had directed all elective BlueCare
patients to other facilities since that date.

On December 14, 2000, thetrial court entered an order that superceded the August 29 order.
Asin the August 29 order, the trial court rejected River Park’ s request for a declaraory judgment
that BlueCare was required to notify enrollees, River Park’s assertion that BlueCare breached an
expressor implied contract, its claim of conversion, and its claims under the Tennessee Consumer
Protection Act. The trial court, however, changed its ruling on River Park’s clam of unjust
enrichment and held in favor of River Park. The trial court determined that, contrary to itsinitial
findings in the August 29 order, River Park did not have the right to refuse the admisson of each
BlueCarepatient. Rather, thetrial court found that, for the 127 inpatient admissions at issue, “River
Park had no choice but to provide these patients with hospital services’ because they were dl
emergency admissions. With respect to patientswho visited River Park’ semergency room, thetrial
court found:

Between January 1, 2000 and June 30, 2000, there were 1799 visits by
BlueCareenrolleesto River Park’ semergency room. SinceJune 30, 2002, therehave
been many more. BlueCare has only paid River Park amounts calculated at
BlueCare' sold contract rate for those visits and refused to pay River Park’ s bills at
isregular, customary ratesasinvoiced. By federd law River Park must providethese
emergency services to any patient without regard to insurance until the patient is
stabilized. BlueCare is legally obligated by its contract with the State to pay for
emergency medical services provided to its enrollees. There was no agreement
concerning the amount of payment for these emergency services.



Based on these new findings, the trial court held that BlueCare had been unjustly enriched by
receiving services provided to its enrollees by River Park after January 1, 2000 BlueCare's
counterclaimsbased on disparagement and the Consumer Protection Act wererejected, and thetrial
court denied BlueCare’' s motion for discretionary costs. The December 14 order was certified as
final for purposes of appeal pursuant to Rule 54.02 of the Tennessee Rules of Civil Procedure. Both
parties now appeal that order.® In addition, the Tennessee Hospital Association and the Tennessee
Medical Association have filed amicus curie briefs.

BlueCarefirst arguesthat thetrial court erredinreopening the proof and in making additional
findings of fact because all of the proof was available prior to the July 31 hearing on ligbility.
BlueCare also clamsthat it was error to admit River Park’ s post-tria evidence becauseit violated
the personal knowledge, hearsay, and best evidencerules. BlueCaredamsaswell that the evidence
should be excluded because River Park violated the discovery rules by failing to disclose
information. On the trial court’s ruling that BlueCare was unjustly enriched by receiving River
Park’ s treatment of its enrollees, BlueCare maintains that even if BlueCare were enriched, such
enrichment was not unjust. BlueCare also argues that the trial court erred in denying its
counterclaimsbased on disparagement and the Consumer Protection Act. Finally, BlueCare asserts
that the trial court erred in rejecting its claim for discretionary costs.

River Park appeals as well, arguing that the trial court erred in dismissing its breach of
contract, conversion, and Consumer Protection Act clams. However, River Park asksthis Court to
affirm the trial court’s conclusion that BlueCare was unjustly enriched, its denial of BlueCare's
counterclaims, and its denial of BlueCare’'s motion for discretionary costs. In their amicus briefs,
the Tennessee Hospital Association and the Tennessee Medica Association join in the arguments
made by River Park on the claim of unjust enrichment. The Tennessee Hospital Association argues
that the rate of reimbursement for an out-of-network provider such as River Park isgoverned by the
common law, not the regulation relied upon by BlueCare.

We review the trial court’s findings of fact de novo upon the record, accompanied by a
presumption of correctnessof those findings unlessthe preponderance of theevidenceis otherwise.
Tenn. R. App. P. 13(d). We afford no such presumptionto thetrial court’ s conclusions of law. See
State v. Levandowski, 955 SW.2d 603, 604 (Tenn. 1997); Ridingsv. Ralph M. Parsons Co., 914
S.w.2d 79, 80 (Tenn. 1996).

At theoutset, BlueCarearguesat length that thetrial court abused itsdiscretionin reopening
the proof to allow for the admission of additional evidence and in changingitsdecision based on that

8I nthe December 14 order, thetrial court again observed that BlueCare authorized all of the admissions at issue
and, based on that authorization, River Park treated each patient. After treatment, BlueCare initially disallowed all of
theclaims. River Park wasrequired to appeal in order to obtain any payment at all. Thetrial court noted, “This pattern
continues through today.”

9Because the trial court’s December 14, 2000 order superceded its order filed on August 29, 2000, it is the
December 14 order that is the subject of our review.
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evidence. BlueCare emphasizes that dl of the additional evidence submitted by River Park was
available at the time of the July 31 hearing, and arguesthat, under Harrisv. Chern, 33 SW.3d 741
(Tenn. 2000), River Park has shown no justification for re-opening the proof. BlueCarehasavalid
point; however, assuming arguendo that thetrial court erred in reopening the proof, any error in this
regardwould be harmlesserror. Theadditional testimony admittedinthe November 27 hearing only
reiterated the point argued by counsel in the July 31 hearing, namdy, that River Park sought
reimbursement only for servicesrendered in emergency cases, and established that the 127 inpatient
cases listed in Exhibit 31 should be included in the category of emergency cases. River Park
submitted substantial evidenceat the July 31 hearing regardingtheeffectsof EMTALA.° Moreover,
itisundisputed that River Park isobligated under EM TALA torender servicesto emergency patients
without regard to insurance. Therefore, thetrial court’sinitial conclusion that River Park “had the
right to refuse the admission of each patient” authorized by BlueCarewas obviously wrong. Clearly,
the trial court could correct its erroneous factual finding, and it could have done so without the
benefit of additional evidence. The tria court indicated at the November 27 hearing that it was
inclined to reconsider its earlier finding, commenting that it had “had second thoughts about the
issue of unjust enrichment” prior to the rehearing.™

One of thetrial court’s revised findings may have been based on the additional testimony,
namely, that the 127 inpatient admissions listed in Exhibit 31 were emergency cases. This proof,
however, is not determinative of the overal issue of whether River Park is entitled to receive
additional compensation for providing emergency services to BlueCare enrollees. Rather, it is
pertinent to the amount of additional compensationtowhich River Park isentitled, i.e., thedamages.
Thus, had the trial court not heard this testimony at the November 27 hearing, it could hear the
evidence in the damages phase of the bifurcated proceedings.”? Under dl of these circumstances,
we must conclude that, even assuming the trial court erred in admitting additional testimony, any
such error must be deemed harmless and is not a basis for reversal on appeal. This holding
pretermits BlueCare’ sargumentsthat the additiona testimony wasnot admissiblebecauseit violated
the personal knowledge, hearsay and best evidence rules, and the argument that it should have been
excluded because River Park violated the discovery rules.

10 River Park’s counsel stated at oral argument that “much of [this evidence] wasin the record,” but that the
trial court either did notunderstand itinitially or did not appreciateit. Counsel acknowledged that much of the evidence
was duplicative.

11After the trial court had heard the additional proof, it observed that River Park’s motion to amend was
“[p]rimarily a motion to reconsider.”

12From our review of the transcript of the July 31 hearing, it is unclear whether, in the beginning, River Park
sought full compensation for both emergency and non-emergency servicesprovided to BlueCareenrollees. Nevertheless,
River Park clarified its position in its post-trial motions that it sought full compensation only for emergency services
provided to BlueCare enrollees after December 31, 1999. Thetrial court held only that BlueCare wasunjustly enriched
asto River Park’s treatment of emergency patients. W hether every patient for whom River Park seeks compensation
was an emergency patient is relevant to damages, to determine the amount River Park will be entitled to recover. Thus,
as we have determined, admitting evidence that relates to damages in the liability phase would be harmless.
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Both partiesargueissuesrelated to their claims based on contract. River Park arguesthat the
trial court erred in finding that the parties had no implied agreement that BlueCare would pay River
Park its full standard rate for out-of-network emergency services provided to BlueCare enrollees.
BlueCare maintains that the rate to be paid an out-of-network provider such as River Park is
established by regulation, Rule 1200-13-12-.08, and that sincethisrule establishestherate BlueCare
paid, there was no unjust enrichment. We addressfirst the regulation relied upon by BlueCare, and
then discuss the existence of a contract.

BlueCare arguesthat it was authorized to pay River Park itsin-network rates by Rule 1200-
13-12-.08, which providesin pertinent part:

(1) In situations where a managed care organization authorizes a service
rendered by aprovider whoisnot under contract with the managed care organi zation,
payment to the provider cannot be less than the amount that would have been paid
to a provider under contract with the managed care organization for the same
service. As a condition of payment, non-contract providers shall accept payment
from managed care organizations as payment in full except for applicable
deductibles, co-payments and special fees.

(2) Participation in the TennCare program will be limited to providers who:

(a) Accept, as payment in full, the amounts paid by the managed care
organization, including enrollee cost-sharing, or the amounts paid in lieu of the
managed care organization by athird party (Medicare, insurance, etc.) . . . .

Tenn. Comp. R. & Regs. ch. 1200-13-12-.08(1) and (2)(a) (emphasisadded). The partiesagree that
thisregulation setsa“floor” for the payment for such services, by sating that “payment to the[out-
of-network] provider cannot be less than the amount that would have been paid to [an in-network]
provider.” However, BlueCare insists that this regulation also creates a “ceiling,” that is, a
maximum required payment. BlueCare relies on the language in the regulation stating that, “[a]sa
condition of payment, non-contract providersshall accept payment from managed careorgani zations
aspayment infull .. ..” BlueCare argues that the plain and ordinary meaning of the regulation is
that, in order to participatein TennCare, non-network providersmust accept thein-network ratefrom
MCOs as payment in full.

River Park argues that the “shall accept” provision in the regulation is intended to be a
prohibition on “balance billing,” the practice of the provider billing the enrollee for any amount
charged by the provider but not paid by the MCO. River Park assertsthat the regulation requiresthe
provider to accept payment from the MCO “as payment in full” only as against the enrollee, not as
againg the MCO. In other words, the regulation establishes a floor, but not a ceiling; it does not
prevent the MCO and the provider from reaching an agreement for the MCO to pay an out-of-
network provider arate higher than that paid to in-network providers.
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In support of itsargument that the regul aion relied upon by BlueCareisintended to prohibit
balancebilling, River Park notes that a Tennessee statute requiresthat TennCare provider contracts
include a clause prohibiting billing the MCO enrollee for anything except “ reasonabl e copayment
and uncovered expenses.” Tenn. Code Ann. § 56-32-205(c). Pursuant to this statute, the risk
agreement entered into between the State of Tennessee and the MCO prohibits a provider from
billing an enrollee for amounts other than deductibles, coinsurance and specifies “except as
permitted by TennCare Rule 1200-13-12.08. . . .” Contractor Risk Agreement Paragraph 203.k.
Both River Park and the Tennessee Hospital Association maintain that interpreting the regulation
as requiring a health care provider that is out-of-network to accept as payment in full the
reimbursement rate set by the MCO for in-network providersisinconsistent with one of the stated
goals of TennCare, that is, to remove the State from being involved in setting rates for health care
services and allow rates to be set by the market.

Considering the language in Rule 1200-13-12-.08 and the arguments on gppeal, we must
conclude that the regulation was intended to prevent balance billing as against an enrollee and was
not intended to allow MCOs to unilaterally set maximum reimbursement ratesfor out-of-network
providers. ThelanguageintheRuleisclearly afloor, stating expressly that the reimbursement rate
for anon-contract provider “cannot be less’ than the amount paid to a contract provider. Thereis,
however, no language that makesthis amount a ceiling; the regulation does not say that the amount
paid to a non-contract provider “cannot be more” than the amount paid to a contract provider, nor
doesit say that the amounts paid to contract providers and non-contract providers must be the same.
Theregulaion statesthat anon-contract provider “ shall accept payment” from the M CO “ aspayment
in full except for applicable deductibles, co-payments and specia fees.” This must be read in
conjunction with the Tennessee statute requiring TennCare provider contracts to prohibit billing
enrollees for anything except co-payments and uncovered expenses, as well as the risk agreement
executed by BlueCare which prohibits a provider from billing an enrollee for anything other than
deductibles, coinsurance and special fees “except as permitted by TennCare Rule 1200-13-12.08.

Indeed, BlueCare's interpretation would be anomalous to the whole TennCare scheme,
whereby the State has disavowed thetask of setting provider rates but instead seeksto rely on market
forces. In setting up TennCare, the State submitted to the federal government a waiver reguest,
seeking to waive certain Medicaid requirementsin order to establish the TennCare program. Inthe
TennCare Waiver Application, the State asserts that TennCare will use “traditional market forces
to assure acceptablelevel s of price, quantity and qudity of service.” TheWaiver Application states
that “[t]he State will no longer be involved in setting the rates for individual providers.” It would
be contrary tothisavowed goal tointerpret the regul ation asinvolving the State in setting maximum
provider rates. Moreover, BlueCare' sinterpretation producesaninequitableresult, giving BlueCare
undue leverage in edablishing reimbursement rates. BlueCare argues tha the rate is set by
“negotiation” and market forces, but the negotiation is between BlueCare and its in-network
providers, not between BlueCare and River Park. It is unreasonable to require, by regulation, a
health care provider who chooses to leave BlueCare' s network because the reimbursement rates
resulted in consistent losses to neverthel ess be forced to accept the same reimbursement rates after
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leaving BlueCare's network. On the whole, we conclude that Rule 1200-13-12-.08 must be
interpreted to prohibit balance billing againg MCO enrollees, and not to authorize MCOs to
unilaterally cap reimbursement ratesfor non-contract providers. Thus, the reimbursement rateto be
paid River Park in this case is not governed by Rule 1200-13-12-.08.

Conseguently, we next addresstheissuesrel ated to breach of contract and unjust enrichment.
River Park arguesthat the circumstances warranted afinding of at least animplied agreement, if not
an express agreement, that BlueCare would pay River Park its full standard rates for emergency
health care services provided to BlueCare enrollees. BlueCaremaintainsthat thetrial court did not
err infinding therewasno agreement, expressor implied, that BlueCarewould pay River Park’ sfull
standard rates, but argues that the trial court erred in finding unjust enrichment. BlueCare's
argument is based in part on the regulation discussed above; in addition, BlueCare asserts that it
repeatedly “ advised” and “informed” River Park that BlueCarewould pay no morethanits standard
in-network rates, as set out in the BlueCare provider services manual, and that this practice is
consistent with “industry custom” for MCOs in Tennessee.

Generally, contracts can be either express, implied in fact, or implied in law. Express
contracts and contracts implied in fact result from ameeting of the minds of the contracting parties;
the parties mutually assent to the contract’ sterms. See Whitmorev. Jones, No. 02A01-9901-CV-
00002, 1999 Tenn. App. LEX1S 430, at *7-*8 (Tenn. Ct. App. July 2, 1999) (citing Johnson v.
Central Nat'l Ins. Co. of Omaha, 356 S.W.2d 277, 281 (Tenn. Ct. App. 1962)). In order to be
enforceable, such contracts must be sufficiently definite and must be based on consideration. 1d.
The primary difference between an express contract and a contract implied in fact isthe manner in
which the parties manifest their assent. 7 TENN. AM. JUR. 2D Contracts 8 98 (1997). In anexpress
contract, the parties assent to the terms of the contract by means of words, writings, or some other
mode of expression. See Computer Shoppe, Inc. v. State, 780 S.W.2d 729, 735 (Tenn. Ct. App.
1989). In acontract implied in fact, the conduct of the parties and the surrounding circumstances
show mutual assent to the terms of the contract. See Angus v. City of Jackson, 968 S.W.2d 804,
808 (Tenn. Ct. App. 1997).

In contragt, contracts implied in law “are created by law without the assent of the party
bound, on the basisthat they aredictated by reason and justice.” 1d. The Tennessee Supreme Court
has recognized that contractsimplied in law are al S0 discussed in terms of unjust enrichment, quasi
contract, and quantum meruit:

Actions brought upon theories of unjust enrichment, quasi contract, contracts
implied in law, and quantum meruit are essentially the same. Courts frequently
employ the various terminology interchangeably to describe that class of implied
obligations where, on the basis of justice and equity, the law will impose a
contractual relationship between the parties, regardless of their assent thereto.

Paschall’s, Inc. v. Dozier, 407 SW.2d 150, 154 (Tenn. 1966) (emphasis added); see also
Whitehaven Cmty. Baptist Church v. Holloway, 973 S.\W.2d 592, 596 (Tenn. 1998) (stating that
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“[u]njust enrichment is a quasi-contractual theory under which a court may impose a contractual
obligation on the parties where one does not otherwise exist”). In order to establish a claim based
on this type of contract, the plaintiff must show that (1) a benefit has been conferred upon the
defendant; (2) the defendant appreciated the benefit; and (3) acceptance of the benefit under the
circumstances would make it inequitable for the defendant to retain the benefit without paying the
value of the benefit. Angus, 968 S.W.2d at 808 (quoting Paschall’s, 407 SW.2d at 155).

First, River Park argues that the trial court should have found tha these parties had an
express agreement, or at least an agreement implied in fact, for River Park to provide services to
BlueCare enrollees at the hospital’ s sandard rates. River Park asserts that such a contract was
formed each time BlueCare gave an authorization number to its PCP, authorizing treatment at River
Park. River Park points out that EMTALA requires the hospital to treat emergency patients, and
BlueCare's contract with the State requires BlueCare to pay for those emergency services. See
Contractor Risk Agreement 1 2-3.m.1, 2-3.w. River Park emphasizes that it told BlueCare on
numerous occasions that it expected full payment for servicesrendered to BlueCare enrollees after
January 1, 2000. Because BlueCare knew of this expectation, and because River Park never agreed
to accept reduced rates, River Park claimsthat BlueCare either expressly or impliedly agreed to pay
River Park itsfull, standard rates.

As noted above, both express contracts and contracts implied in fact require mutual assent
of the parties. See Jamestowne on Signal, Inc. v. First Fed. Sav. & Loan Ass' n, 807 S.W.2d, 559,
564 (Tenn. Ct. App. 1995). Inthiscase, the parties engaged in months of negotiations and attended
several meetingsin an attempt to agree on a mutually acceptable reimbursement rate for treatment
provided after January 1, 2000. On occasion, River Park offered to accept discounted rates of
reimbursement under certain conditions; in fact, River Park’sfinal offer included an agreement to
accept BlueCare' s in-network rates if BlueCare would agree to waive its utilization management
procedures. BlueCare, however, never agreed to any of River Park’ sproposals. BlueCarerepeatedly
told River Park that it maintained apolicy of not negotiating rateswith individual hospitals, and that
it intended to pay its own in-network rates for any services provided to BlueCare patients. Thefact
that BlueCare authorized its PCPs to attempt to admit patients to River Park is unavailing, because
these admissions were for emergency patients and therefore were based on medicd necessity.
BlueCare's authorization of these admissions was not an implied agreement to pay River Park’s
standard rates. Under these circumstances, we cannot find that BlueCare either expressly or
impliedly assented to pay River Park’ s standard rates for services provided to BlueCare enrol | ees.
There being no mutual assent between the parties on this point, we affirm the trial court’s
determination that there was no express or implied agreement between the parties for the rate of
reimbursement for emergency care provided to BlueCare enrollees after January 1, 2000. See
Johnson, 356 S.W.2d at 281.

We next addressthefinding that BlueCarewas unjustly enriched. Thetrial court determined
that “BlueCare has been unjustly enriched by River Park’s provision of services to BlueCare
enrollees. River Park is entitled to recover damages for this unjust enrichment in an amount to be
determined in the damages phase of trial.” It is apparent that a critical factor in the trial court’s
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decision wasitsrevised finding that River Park sought recovery only for the “emergency” patients,
which it wasrequired totreat under EMTALA. Thetrial court emphasized thisfactor, stating more
than once that “River Park had no choice but to provide these [emergency] patients with hospital
services.”®® Other factors noted by the trial court were that: (1) six of the PCPs for BlueCare had
admitting privileges only at River Park; (2) each time BlueCare authorized an admission to River
Park, aRiver Park representativeinformed BlueCarethat it expected full customary payment for any
services provided; (3) though River Park gave BlueCare the opportunity, BlueCare did not instruct
its PCPsto tranger the emergency patientsto an in-network hospital; and (4) BlueCare disallowed
all of River Park’s claims when they were filed, requiring River Park to expend time and money in
rebilling and appealing in order to obtain any payment, and that this pattern continued from the July
31 hearing to the November 27 hearing.

As noted above, the terms “unjust enrichment” and “contract implied in law” are used
virtually interchangeably. See Paschall’s, 407 SW.2d a 154. In this case, both parties were
required to deal with one another; neither had any choice. When presented with an emergency
patient, either through the emergency room or through admission by a PCP, under the EMTALA,
River Park has no choice except to treat the patient, regardless of whether the patient isa BlueCare
enrollee. Likewise, under its risk agreement with the State, BlueCare is required to pay for
emergency medical services for its enrollees, whether the services are provided by an in-network
provider or by an out-of-network provider such as River Park. The Contractor Risk Agreement
provides

The CONTRACTOR [BlueCare]’'s plan shall include provisions governing
utilization of any payment by the CONTRACTOR for emergency medical services
received by an enrollee from non-contract providers. . . . Coverage of emergency
medical servicesshall not be subject to prior authorization by the CONTRACTOR.

* k% %

The Contractor shall berequired to pay for all emergency medical serviceswhich are
medically necessary until the clinicd emergency is stabilized. This includes dl
medical services that may be necessary to assure, within reasonable medical
probability, that no material deterioration of thepatient’s conditionislikelyto result
from, or occur during, discharge of the patient or transfer of the patient to another
facility.

13The trial court reiterated: “River Park only provides inpatient services to BlueCare enrollees when they
present to River Park and River Park is informed that the admission is an emergent admission;” “River Park was
informed in each [inpatient] case by the admitting PCPs that these inpatient admissions are emergency admissions;”
“Under federal law, River Park cannot refuse the admission of any of these [in] patients, because both BlueCare and its
PCPs have informed River Park that these admi ssions are emergent admissions;” and “By federal law River Park must
provide these emergency services to any [emergency room] patient without regard to insurance until the patient is
stabilized.”
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Thus, while neither of these parties may have wanted to deal with the other, both were left with no
choice. Under these circumstances, we must find a contract implied in law, without the assent of
either party, on the basis that it is “dictated by reason and justice.” Angus, 968 S.\W.2d at 808.
Thus, the trial court’ s finding of a contract implied in law, i.e., unjust enrichment, is affirmed.

Under these circumstances, thetrial court must determineareasonablerate of re mbursement
for al of the emergency admissions at issue. River Park arguesthat it isentitled to itsfull standard
rate because it repeatedly insisted on this rate with BlueCare. River Park’s standard rate for its
services is pertinent to the determination of a reasonable rate, but hardly conclusive. Likewise,
BlueCare maintainsthat itsreimbursement rate for in-network providersisclearly areasonablerate,
andreliesheavily onitsBlueCareprovider servicesmanua waswel ason “industry custom” among
MCOsof payingall providers, both in-network and out-of-network, the samerate. Again, evidence
of BlueCare' sin-network rates, aswell as evidenceof industry custom, is pertinent but certainly not
determinative. In assessing areasonable reimbursement rate, thetrial court may take into account
all of these factors, as well as others that may be pertinent, such as whether the rate for in-network
providersisappropriatefor out-of-network providers, giventhedifferenceinthevolumeof BlueCare
enrollees treated. Moreover, thetrial court may consider factors that increase the provider’s costs,
such as BlueCare's repeated automatic disallowance of clams previously authorized, apparently
onerous and costly appeal and approval procedures, and delays in payment. Therefore, the cause
must be remanded for a determination of a reasonable rate of reimbursement for River Park’s
provision of medical servicesto BlueCare enrollees who were “emergency” patients.”**

River Park also argues that thetrial court erred in dismissing its claims for conversion and
itsclaims under the Tennessee Consumer Protection Act. With respect to the conversion claim, the
trial court refused to allow River Park to amend itscomplaint to include aclaim based on that theory
of recovery. Nevertheless, intheorder that isthe subject of thisappeal, thetrial court rejected River
Park’s converson claim, concluding that “no ‘conversion’ has taken place.” Conversion is “the
appropriation of the thing to the party’ s own useand benefit, by the exercise of dominion overit, in
defianceof plaintiff’sright.” Mammoth Cave Prod. Credit Ass n v. Oldham, 569 S.W.2d 833, 836
(Tenn. Ct. App. 1977) (quoting Barger v. Webb, 391 S.W.2d 664, 665 (Tenn. 1965)). River Park
argues that BlueCare converted its services to its own use when it refused to pay the full price for
such services. Intangible services, however, are not subject to conversion under Tennessee law.™
See B & L Corp. v. Thomas & Thorngren, Inc., 917 SW.2d 674, 680 (Tenn. Ct. App. 1995).
Therefore, we affirm thetrial court’ srejection of the claim of conversion. In addition, we affirm the
trial court’srejection of River Park’s Consumer Protection Act claim, because River Park did not
adduceevidencethat BlueCareengagedin“unfair or deceptiveactsor practicesaffecting the conduct
of any trade or commerce.” Tenn. Code Ann. § 47-18-104(a).

14We note that, as we held in this Opinion, the trial court may reconsider whether, based on the evidence
presented, the 127 inpatients listed in Exhibit 31 should be included in the category of “emergency” patients.

15River Park alleges that “goods,” along with the services, were also converted. However, it submitted no

evidencethat any such goodswereinvolved in caring for the BlueCare enrollees, nor did it submit evidence of the value
of any such goods. Therefore, we construe its claim as one for conversion of “services” only.
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BlueCarearguesthat thetrial court erredinrejecting itstwo counterclaimsbrought under the
Consumer Protection Act, one for disparagement under Tennessee Code Annotated § 47-18-
109(e)(1), and one for the recovery of attorney’sfees asthe prevailing party under Tennessee Code
Annotated §47-18-109(e)(1). BlueCare'sclaim for disparagement was based onletterssent to three
obstetricians, stating that BlueCare was unresponsive to River Park’s needs, that it was “pushing
patientsto other counties for their care,” and that BlueCare' s effortsto move obsetrics patients to
in-network hospitals “shows Blue Cross' s lack of concern for the healthcare needs of our patients
in Warren County.” Tennessee Code Annotated 8 47-18-104(b) prohibits “disparaging the goods,
services or business of another by false or misleading representations of fact.” Thetria court hed
that the comments made intheletterswere opinionsand, thus, did not constitute“falseor misleading
representations of fact.” We agree, and affirm the trial court’s rejection of this daim. We also
affirmthetrial court’ srejection of BlueCare' sclaimfor attorney’ sfeesasaprevailing party, because
it was not the prevailing party inits own Consumer Protection Act claim, and, although it prevailed
asto River Park’s claim under the Act, River Park’s claim was not without a legitimate basis.

Finally, weaffirmthetrial court’ sdenial of discretionary coststo BlueCare under Tennessee
Rule of Civil Procedure 54.04(2). This holding does not prevent BlueCare from raising this issue
again at the conclusion of the trial below.

Insum, wefind that any error by thetrial court in reopening the proof was harmless. Wefind
that Rule 1200-13-12-.08 establishesafloor for reimbursement ratesfor non-contract providers, but
does not establish a ceiling. We affirm the trial court’s finding that there was neither an express
contract nor acontract implied in fact between the parties. We affirm thetrial court’sfinding of a
contract implied in law between the parties, and remand for thetrial court to determine areasonable
rate of reimbursement for services provided by River Park during the pertinent time period to
emergency patients who were BlueCare enrollees. Thetrial court may also consder whether all of
the patients for whom River Park seeks reimbursement were*“emergency” patients. We affirm the
trial court’sdismissal of River Park’s claim under the Tennessee Consumer Protection Act and the
rejection of River Park’sclaim of conversion. We affirm thetrial court’ s dismissal of BlueCare's
claim of disparagement and itsclaimsfor attorney’ sfees, aswell asthedenial of discretionary costs.
All remaining issues on appeal are pretermitted. This cause is remanded for a determination of
damages.

The decision of the trial court is affirmed and remanded for further proceedings not
inconsistent with this Opinion. Costsof this appeal are taxed equally to the appellants, BlueCross
BlueShiddof Tennessee, Inc. and Volunteer State Hedth Plan, Inc., d/b/aBlue Care, and their surety
and the appellee, River Park Hospital, for which execution may issue, if necessary.

HOLLY KIRBY LILLARD, JUDGE
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