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OPINION

Theissuebeforethe Trial Court and this Court isthe extent of the father’ sobligation
under the parties Marital Dissolution Agreement which contains this provision:

The husband shall pay all customary and reasonabl e tuition expensesfor the parties
minor children in obtaining a bachdor’ s degree or its equivalent.



The partieswere divorced on irreconcilable differencesin 1987. Their two children
were 5 and 2 yearsold. The ex-wife and children now reside in Florida. The defendant has been
employed by the UT Medicd center for 19 years as of the date of trial. At the time of the divorce,
hisgrossannual salary was $37,200.00. At thetimeof trial, hisgrossannual salary was $50,016.00.
He pays $550.00 per month child support and he has another child from the second marriage.

Defendant does not dispute his obligation or his willingness to pay his daughter’s
tuition. He contends that the MDA should not be interpreted to mean there are no limitations
whatsoever on the amount that he is obligated to pay, without regard to the reasonableness of the
price, under any circumstances.

Theparties' daughter, Adrienne, graduated inthetop of her high school classin 1999.
She has interest and gptitude in interior design and architecture. She applied and was accepted to
the Maryland Institute of Art. Theannual tuition for the Maryland Institute of Art is$19,800.00 for
the 1999-2000 academic year. Adrienne received a scholarship for $1,000.00 per semester, and
obtained |oanswhich reduced the outstanding tuition to $8,972.78 for her freshman year. Defendant
paid $2,400.00 toward the bill, and loaned her $10,000.00.

At the hearing the Court ruled based upon “ the pleadings touching upon the question
of collegetuition, thetrial briefs with attached authorities, and the legal argument of counsel today
in court that this is a matter of law, and not a fact”. The Court focused upon the agreement as
“important language in what it says and what it does not say”, stating:

It could have had limiting terms. It does not say, for example, at the level of astae
ingtitution. It doesnot say at thelevel of the University of Tennessee, the University
of Maryland. It does not say that reasonable shall be interpreted bearing in mind the
payor’ s circumstances as they obtain at the time of the enrollment of the child.

All of those things could have been here, and they are not here.

This contract does not mean that the father shall make payments on tuition
which isreasonablefor hiseconomic circumstances. It could have said that,
or it could have put acap onit. None of those things was done.

So the question for the Court is whether the tuition incurred by this child,
Adrienne—and the Court isvery much awareintoday’ srulingthat thereisyet
another child who may well consider collegeinthefutureand that thisruling
will obtain in that case, aswell. The question for the Court is whether the
tuition incurred by this child, Adrienne, is reasonable given her abilities,
given the school’s course of study, given the school’s standing. In other
words, is this an appropriate school for this child? Is this a good school ?
Does this college make sense for her? (Emphasis supplied).
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The Court then said:

This Court holds that in the matter of Branstetter and Hathaway that it is not for the
Court to determine reasonableness in the sense of comfort, reasonableness in the
sense of is that what | would choose to do, reasonableness in is this too large a
percentage of my income. Thisis a contract that the father made which was open-
ended and is absolute. (Emphasis supplied).

Ultimately, Judgment was entered for the plaintiff for $8,972.78 for the first year of tuition, and
$14,000.00 for the second year. The Tria Court, regponding to a post-judgment Motion by the
defendant requesting to present evidence on the issue of the reasonableness of the amount and on
the issue of the school’ s being an appropriate fit, was denied, but the Court did set an evidentiary
hearing for the defendant to present evidence on the issue of absurdity and/or impossibility only. At
the hearing, the Court strictly limited the proof to the issue of absurdity/impossibility, specifically
refusing to permit proof on the issue of reasonableness and whether the school was an appropriae
fit.

At the hearing, the defendant testified that he could not pay the tuition on his yearly
gross income, but always intended to provide a college education for his children; that he pays
$550.00 per month child support, and that he has personal savings of $2,000.00. He has no stocks
and bondsor 401(k). When Adriennetold him she could not get further loansor financial assistance,
he loaned her $7,500.00 from atrust fund, of which heis a trustee, established by his parents for
their grandchildren. The trust now has a baance of $400.00.

He further testified that the full tuition a the Maryland Institute of Art is
approximately one-half of his annual sdary, and there is no fat in his budget that could be cut.
Following the hearing, the Court explicitly reiterated and adopted its previous opinion, and
additionally found there was no absurdity or impossibility in the father’ s present circumstances as
to financing the tuition. The Court concluded:

The Court has construed the language of the contract that the father made. 1t’s not
onethat helikestoday. Itis, however, the contract that hemade. It isthe holding of
this Court that persons live up to acontract. . . .

The interpretation of awritten contract is amatter of law and the scope of appellate
review is de novo upon the record with no presumptions of correctness of the lower court’s
conclusionsof law. Raineyv. Sansell, 836 SW.2d 117, 118 (Tenn. Ct. App. 1992). The appdllate
court’ sroleisto review the agreement anew and make an independent determination of its meaning.
See, Hillsboro Plaza Enter. v. Moon, 860 S.W.2d 45, 47 (Tenn. Ct. App. 1993).

Agreements in marital dissolution agreements for post-majority support ae
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enforceabl e contracts, and the payment of collegetuitionisavalid contractual subject for ahusband
and wifein the throes of adivorce. Penland v. Penland, 521 SW.2d 222, 224 (Tenn. 1975). Such
contractual obligations are binding upon the parties, and will be construed by courts by principles
of interpretation as any other contract. Jonesv. Jones, 503 S.W.2d 924, 929 (Tenn. Ct. App. 1973);
Boutin v. Boutin, 1996 Tenn. App. Lexis 770, No. 01-A01-9601-CH-00014.

The cardinal ruleininterpreting contractsisto ascertain and effectuate the intent of
the parties, consistent with legal principles. Rainey v. Sansell, 836 S.W.2d 117 (Tenn. Ct. App.
1992). To arrive at that intent, it isappropriate to consider the circumstances of the parties at the
time the contract was formed. Hamblen County v. City of Morristown, 656 S\W.2d 331 (Tenn.
1983).

The Trial Court found that the defendant must pay all of the tuition, no matter how
much or how difficult, because he had not put any limitation upon the obligation in the MDA.
However, it iswell settled that “[a] qualifying word which must be read into every contract is the
word ‘reasonable’ or its equivalent ‘reasonably’. Minor v. Minor, 863 SW.2d 51, 54 (Tenn. Ct.
App. 1993). Inthis case, the parties put “reasonable” in the express language, which negates the
Trial Court’s interpretation that it is “open-ended and absolute”. Moreover, a reasonable and
equitable construction is given to al contracts by the courts. See 17 ACJS, Contracts §8333.

The use of the term “reasonable’ does not create an ambiguity. Hennigan v.
Hennigan, 1999 Tenn. App. Lexis 329, No. 01-A01-9807-CH-00380. The Tria Court restricted
reasonableness to “reasonable in terms of the appropriate fit for the child”. “Reasonable for the
economic circumstances of the payor” was held immaterial. However, the contractual language
includes no such limitation on the meaning of reasonableness. The term must be interpreted in
accordance with traditional contract law which is reasonable under all the circumstances.

The Trial Court opined that this case is governed by Hennigan, focusing upon its
language, whereinthe Court observedthat had the defendant intended tolimit either the total amount
or apercentage of his obligation for educational expenses, he could have done so in the agreement
he signed.

Hennigan is distinguishablein several respects. In that case the Trial Court heard
evidencerelativeto aconsideration of reasonableness. Theopinion went on to state: “Whilefather
testified that his current monthly expenses exceed his monthly income, the trial court was not
persuaded that the college expenses of his daughter were unreasonableinlight of hisability to pay”.
Id. Inthat case, the father had been aware for some time the daughter was considering expensive
institutions, and received aletter two years earlier from the mother that if he planned on limiting the
child’s choices based on tuition, he needed to talk to the daughter so she wouldn’t plan on those
schools. Also, heknew shewasvisiting expensive colleges, and hehad taken her tovisit Vanderbilt
University himself. Finally, thiswasahighincome case in which it would not have been out of the
realm or reason to expect that expensive schools were an option. The father’ sincome ranged from
$343,690.00 to $583,793.00. We conclude the Trial Court misapplied the Hennigan case.



Thecasebeforeusmore closely akinto Moscheo v. Moscheo, 838 S.\W.2d 226 (Tenn.
Ct. App. 1992) where the interpretation of “what is reasonable” was an issue. The operative
language in the Moscheo agreement was that “ husband agrees to pay on behalf of the minor child
a reasonable college tuition. . .” for a four-year program. The child attended three different
institutions; the first one cost $7,000.00. per semester, the second was $2,690.00. The father paid
these obligations, but limited the amount to $6,000.00 for the third school. In construing the
contract, this Court held that “reasonable” did not mean “unlimited”. The Court said:

“The question then becomes what is a‘ reasonabl€ amount of tuition? Wethink the
answer to that question will vary according to the circumstances. . . We think
$6,000 per year is a reasonable amount of tuition under the circumstances of this
case. Itisinthe middle range between the cost of tuition at a good state-supported
university and a moderately priced private institution. The agreement does not set
a specific figure, but it could hardly be argued that the agreement obligated Mr.
M oscheo to pay an unlimited amount, or that the agreement allowed Mrs. Moscheo
and/or Angelato unilaterally decide on the college Angelawould attend.” (Emphasis
added).

Id. at 227-228. Moscheo wasdecided after afull evidentiary hearing, and the opinion pointsout that
the Court was not modifying or dtering the contract, but only interpreting the reasonablenessterms
inlight of the litigants' circumstances.

Inthe context of interpretation of divorce settlement agreements containi ng language
ostensibly obligating a parent to pay for college expenses with no limitation stated, this Court in
reviewing and considering the issue, found therewas a split of authority among jurisdictions. Vick
v. Vick, 1999 Tenn. App. Lexis 373, No. 02A01-9802-CH-00051. This Court was persuaded that
the majority view is the better reasoned approach, which requires determining whether the child’'s
choice of college is reasonable, considering both the child’ s needs and the parent’s ability to pay.
Id. at 19. The Court concluded that thisruleismore consistent with the contract’ simplied condition
of reasonableness, asheldinMoore. TheVick opinionrelied heavily upontherationaleandanalysis
of In re Marriage of Schmidt, 684 N.E.2d 1355 (Ill. Ct. App. 1997). Schmidt is consistent with
Moscheo in its finding that because the agreement contained no limitation on the defendant’s
obligation, that did not mean the child “could attend any college, regardless of cost”. 1d. at 1362.

“Reasonable” in this case must be viewed in light of the parties’ situation at thetime
of the divorce. Hathaway has been a state employee for 19 or 20 years. Hisincome and earning
capacity would be fairly predictable, and obvious to the parties a the time of the divorce.
Reasonable for these parties in this income level would not be the same as in Hennegar where the
earnings were wdl into six figures. The parties in this economic bracket could not reasonably
contemplate “the sky is the limit”. “[A] tuition amount need not be outrageous in order to be
unreasonable. If parents cannot pay what one may consider a modest tuition, that amount is still
unreasonable as to them.” Carlton v. Carlton, 670 So.2d 1129, 1130 (Fla. Ct. App. 1996).
Hathaway testified that as a state employee, he was eligible for a substantial tuition discount at the
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University of Tennessee, and that Adrienne, as a Florida resident, had options at Horida's
universities. He did not insist that she attend any of these schools, but cited them as morein line
with hisfinancial ability to pay. The Supreme Court’ sanalysisin Barnett v. Barnett, 27 S.W.3d 904
(Tenn. 2000), is instructive where it considered the effect of an obligation for extraordinary
educational expenses like private school tuition and applying the child support guidelines. The
Court’s analysis pointed out that the courts' duty was to achieve equity between the parties and
should not lead to an interpretation of the guidelinesthat would achievean absurd result. The lower
Courts were directed to consider the income of each parent in order to allocate the extraordinary
expense, andinlight of that, consider whether adownward deviation wasappropriatefor the obligor.
The Supreme Court said that wholesale, automatic imposition of educational expenses upon an
obligor, without considering all the circumstances, could conceivably amount to alarge percentage
of income, “even to the extent of absorbing every penny of the obligor’ sincome. ..” and result in
impoverishing one parent. Such aresult would be an absurdity, the Court noted. Courts must
consider the practical results of their decisions, and not inflexibly apply arule with no thought to the
conseguences.

Inthis case, the Trial Court acknowledged that his decision would impact the future
years payment obligations as well as the second child, but seemingly ignored the potential
consequences of impos ng an unlimited obligation upon Hathaway.

TheTrial Courtwasinerror in holding that Mr. Hathaway’ sincome and ability to pay
were not to be considered in construing the MDA and limiting defendant’ s evidence to proof of
impossibility or dbsurdity. The Court further erredin makingafinding of fact on the reasonableness
of the daughter’ s choice of the Maryland Institute of Art, finding that it wasan excellent fit, absent
evidencein the record and in denying defendant the opportunity to present proof on theissue. The
Court aso found the defendant had not explored the possibility of utilizing his home equity without
evidentiary support for this conclusion. The Court admitted it was making a finding without
evidence, becausetheissueisamatter of law. Statementsof counsel are not evidence or asubstitute
for testimony, and judgment based upon neither evidence nor stipulation of the parties may be
vacated if evidence is the basis of the holding. Sate v. Cleveland, 959 S.W.2d 548, 555 (Tenn.
1997); Metropolitan Gov't of Nashville v. Shacklett, 554 S.W.2d 601, 605 (Tenn. 1977); Valley
Utility Didrict v. Cantwell, 2002 Tenn. App. Lexis 30, No. M2001-00627-R3-CV.

Taking into account the circumstances of the parties at the time of the divorce and
at the time of hearing, we hold that it isreasonable for the father to pay the tuition of the daughter
to obtain abachelor of artsdegree at any accredited public institution of higher learning in either the
State of Florida or the State of Tennessee, whichever is higher. The daughter is not required to
attend any of these institutions, but this formula will be utilized as a measure of her father’s
obligation, which he will be required to pay should she attend another institution of her choice.
Upon remand, if the parties cannot agree upon the amount, a further evidentiary hearing will be
conducted to determine that amount, and Judgment entered in accordance with this Opinion.

For the foregoing reasons, we modify the Judgment of the Trial Court and remand,
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with the cost of the appea assessed one-half to each party.

HERSCHEL PicKENS FRANKS, J.



