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OPINION

Thisappeal arisesfrom divorce proceedingsin which the parties stipul ated that Mr. Bowser
had been guilty of inappropriatemarital conduct. Ms. Bowser appedsthetrial court’ sclassification
and distribution of property and thetrid court’ s failure to award her spousal support. Mr. Bowser
appealsthetrial court’s preliminary finding that the parties were married. We begin with that issue
regarding the fundamental nature of the parties' relationship.

[. Common Law Marriage
Sue Ann Bowser and John Michael Bowser were married in the state of Ohio, where they

resided, in 1973. The parties were divorced by order of an Ohio court on July 12, 1984. Both Mr.
and Ms. Bowser appeared in court on the day the decree was entered and both signed the decree.



Immediately after the divorce, Mr. Bowser spent about a month in Tennessee. Upon his
return to London, Ohio, in August of 1984, Mr. Bowser began living with Ms. Bowser in what had
been the marital residence. Thepartiescontinued to live together and moved to Tennesseein March
of 1986, where they lived as husband and wife until they separated in 1999 after Ms. Bowser
discovered Mr. Bowser was having an affair.

Ms. Bowser filed acomplaint for divorce, and Mr. Bowser answered and denied that avalid
marri age existed between the parties and asserted that, therefore, Ms. Bowser was not entitled to a
divorce. Thetrial court bifurcated the proceedings and first held a hearing on the issue of whether
amarriage existed. Thecourt entered an order finding that the parties had been remarried pursuant
to the common law of Ohio after their divorcein 1984.

In Tennessee, marriage is statutory, and common law marriages between its citizens based
on conduct in this State are not recognized. Martinv. Coleman, 19 S\W.3d 757, 760 (Tenn. 2000);
In Re Estate of Glover, 882 S.W.2d 789, 791 (Tenn. Ct. App. 1994). However, Tennessee courts
will recognize avalid common law marriage entered into under thelaws of another state where such
marriages are sanctioned. Shelby County v. Williams, 510 SW.2d 73, 73-74 (Tenn. 1974); Inre
Estate of Glover, 882 S.W.2d at 791.

The question, therefore, iswhether the parties were married under the common law of Ohio.
Prior to 1991, the State of Ohio recognized common law marriage, which wasdefined as“the marital
joinder of aman and awoman without the benefit of formal papersor procedures.” Nestor v. Nestor,
472 N.E.2d 1091, 1094 (Ohio 1984).? However, such marriages, because they contravene public
policy, were disfavored by the courts, and the burden of proving acommon law marriage rested with
the party claimingitsexistence. InreHammonds, 315 N.E.2d 843, 847 (Ohio Ct. of Common Pleas
1973).

In Nestor, the Supreme Court of Ohio reiterated that there are three basic elements which
must be shown in order to establish acommon law marriage: (1) an agreement by competent parties
to presently take each other as husband and wife; (2) open cohabitation following the contract; and
(3) reputation in the community as being husband and wife. Nestor, 472 N.E.2d at 1095. The court
expla ned each element more fully:

The fundamental requirement to establish the existence of acommon law marriage
is a meeting of the minds between the parties who enter into a mutual contract to

1M s. Bowser asserts the validity of the marriage is not an appeal able issue because Mr. Bowser did not appeal
within thirty days of the trial court’s order deciding that issue. That order did not adjudicate all the claims between the
parties and, therefore, was not afinal order subject to appellate review absent certification under Tenn. R. Civ. P. 54 or
the grant of permission for an interlocutory or extraordinary appeal under Tenn. R. App. P. 9 or 10.

2In 1991, Ohio enacted a statute which abolished any future common law marriages. Thus, Nestor was

superceded by statute as stated in Fitzgerald v. Mayfield, No. CA516, 1991 Ohio App. LEX1S5822 (Ohio Ct. App. Nov.
15, 1991), but the statute does not apply to common law marriages existing before its enactment.
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presently take each other as man and wife. The agreement to marry in praesenti is
the essential element of a common law marriage. Its absence precludes the
establishment of such arelationship eventhough the partieslive together and openly
engagein cohabitation. Although cohabitation and reputation are necessary el ements
of acommon law marriage, thiscourt has previously held that standing alonethey do
not constitute a common law marriage.

The contract of marriagein praesenti may be proven either by way of direct evidence
which establishes the agreement, or by way of proof of cohabitation, acts,
declarations, and the conduct of the parties and their recognized status in the
community inwhichthey reside. However, all of the essential elementstoacommon
law marriage must be established by clear and convincing evidence.

Where there is no direct proof in reference to the formation of the contract of
marriage in praesenti, testimony regarding cohabitation and community reputation
tends to raise an inference of the marriage. This inference is given more or less
strength according to the circumstances of the particular case. The inference is
generally strengthened with the lapse of time during which the parties are living
together and cohabitating as man and wife.

Where there isdirect evidence concerning theformation of the contract of marriage
in praesenti and a finding by the court, as here, that such a contract exists, the
evidence of long-time cohabitation and reputation of living together asman and wife
should be given even greater weight to further strengthen the inference of marriage.

As to the element of cohabitation, there must be proof that the parties had sexual
activity in the open manner of husband and wife in a marital state. Secret
cohabitation with its attendant indusium of concealment concerning the sexual
activity of the parties will not suffice as evidence of avalid common law marriage.

Astotheelement surrounding thereputation of the partiesin the community asbeng
man and wife, in order to establish a common law marriage it is not necessary that
they disseminate information to all society generaly, or to all of the community in
which they reside. Rather, there must be a holding out to those with whom they
normally comein contact. A common law marriage will not necessarily be defeated
by the fact that all personsin the community within which the parties reside are not
aware of the marital arrangement, nor by the fact that all persons with whom they
normally come in contact are also unaware of the arrangement.

Nestor, 472 N.E.2d at 1094-95 (citations omitted).

The same day they appeared in court in 1984 for their divorce, Mr. Bowser came to Ms.
Bowser’s house and told her he had made a mistake and was unhappy. He went to Tennessee that
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or thenext day, but attemptsto reconcile continued. Ms. Bowser later spent aweek withMr. Bowser
in Tennessee, and the couple traveled to Floridatogether. After Mr. Bowser returned to Ohio and
moved back into the marital home, approximately one month after the divorce hearing, the parties
simply continued their lives and their rdationship as they had been before the divorce. Everyone,
including Mr. Bowser, testified that the relationship between the parties went back to the same as
it had been before the parties’ divorce and that this arrangement continued for over ayear whilethe
parties continued to reside in Ohio.

In late 1985, the parties decided to relocate to Tennessee because Mr. Bowser foresaw
opportunitiesfor his home-building business resulting from the announced new Saturn plant there.
The parties made several tripsto the Columbiaarealooking for property to build ther home and to
build other homes for sale. They met with arealtor who helped them in their search. The realtor
sent | ettersto them in Ohio addressed to Mr. and Mrs. Bowser. Offersand contractsfor the purchase
of real estate were signed by Mr. and Mrs. Bowser; property was deeded to Mike Bowser and wife,
Sue Bowser. Documents reflecting these transactions, dated September 11, 1985, October 7, 1985,
and October 23, 1985, were introduced into the record.

Aspart of the parties’ divorce, they had agreed to a property settlement which required Mr.
Bowser to pay Ms. Bowser $50,000 and to transfer certain real property to her. He made afirst
payment of $25,000, but never paid the rest, and, after the couple reconciled, the money paid was
used for family and household expenses. Thereal property wasnever transferred to Ms. Bowser and
remained jointly held. Because of the reconciliation, Mr. Bowser never paid the child support that
was part of the divorce decree.

Mr. Bowser’s brief states that the parties moved to Tennessee in March of 1986. After
deciding to move to Tennessee, the parties returned to Ohio on several occasionsto sell their real
property located there. General warranty deeds for these properties dated October 16, 1985,
September 3, 1986, and November 20, 1987, weremade part of therecord. Again, these documents
reflected that the parties were husband and wife.

It isundisputed that the parties havefiled joint tax returns, as married persons, for a number
of years. In hisdeposition and testimony at trial Mr. Bowser stated that in 1984 and 1985 the couple
“more than likely” filed joint tax returns and that since the parties moved to Tennessee in 1985 or
1986 they had filed joint tax returns.

Although Mr. Bowser testified he never introduced Ms. Bowser ashiswife and did not hold
himself out asmarried to SueBowser, he alsotestified he did nothing to correct the many references
to the parties as husband and wife, including those on legal documents and tax returns.

Ms. Bowser testified she believed the divorce was never final or effective, although shewas
not allowed to testify as to the basis for that belief. Essentially, she allowed Mr. Bowser to return
to the marital home and to a relationship that was the same asbefore the divorce because hewanted



things back as they used to be and promised not to be unfaithful again. They remained together,
living and acting as husband and wife, for another sixteen years after their reconciliation.

Therewastestimony from the parties, membersof their families, alongtimefriend wholived
in Ohio when the partieslived there, the Tennessee real tor who hel ped them find property when they
moved, and others. From dl the evidence, thetrial court concluded that Ms. Bowser had shown by
clear and convincing evidence that the parties had cohabited in Ohio for more than ayear after their
divorce, that the parties community reputation was as husband and wife in Ohio, and that the
parties acts and declarations while in Ohio supported afinding of common law marriage in Ohio.
Our review of the evidence supportsthosefindings. Further, thereisclear and convincing evidence
that the parties, through their acts and conduct, held themseves out as husband and wife.

Mr. Bowser testified he never agreed or promised to re-marry Ms. Bowser. Of course, if she
believed they had never been divorced, no such promisewould have been expected. It was her intent
and understanding that when they resumed cohabitation they were married. Thus, she had the
present intent to be married and entered into the arrangement with that intent and understanding.
Although Mr. Bowser disputes hisintent to“re-marry” Ms. Bowser, his actions and conduct at that
point and in the future contradict any assertion he did not intend to be married to her.

Thus, applying the facts of this case to the Ohio Supreme Court’ sinstruction regarding how
the necessary contract may be proved, i.e., by inference which may be stronger or weaker depending
uponthe particular factsand is created by cohabitation and community reputation, weaffirmthetrial
court’ sconclusion that Ms. Bowser had proved by clear and convincing evidenceapresent contract
tomarry a the time they resumed cohabitation. While the existence of avalid contract between the
parties had to be proved by conduct that occurred while the parties lived in Ohio, we find that the
conduct of the partiesin the sixteen years after they moved to Tennessee strengthened theinference
of that contract.

Consequently, weaffirmthetrial court’ sdetermination that the partiesweremarriedin 1984
according to the common law of Ohio.

[1. Distribution of Property

The next issue in this appeal isthetria court’s classification, valuation and distribution of
the parties' real and personal property. Ms. Bowser arguesthat thetrial court erred by not awarding
her al her separate property and also erred in failing to award her a greater share of the marital

property.

Upon the dissolution of a marriage, courts are called upon to divide the assets the parties
accumulated during the marriage. Such decisions are very fact-specific, and many circumstances
surrounding the property, the parties, and the marriage itself play arole. Thetask involves several
steps, thefirst being to determine whether an asset is subject to division at all.



A. Wife s Separate Property

Tennessee, beinga“dual property” state, recognizestwo distinct classesof property: “marital
property” and “separate property.” Batson v. Batson, 769 S.W.2d 849, 856 (Tenn. Ct. App. 1988).
The distinction is important because, in an action for divorce, only marital property is divided
between the parties. Tenn. Code Ann. § 36-4-121(a)(1); Brock v. Brock, 941 S.W.2d 896, 900
(Tenn. Ct. App. 1996). Separate property is not part of the marital estate subject to division.
Cutsinger v. Cutsinger, 917 SW.2d 238, 241 (Tenn. Ct. App. 1995). Accordingly, when it comes
to dividing a divorcing couple’s property, the court should initially identify the separate property,
if any, belonging to each party. Andertonv. Anderton, 988 S.\W.2d 675, 679 (Tenn. Ct. App. 1998).

Thegeneral rulesfor determining whether property isseparate or marital arefoundin statute.
Tenn. Code Ann. 88 36-4-121(b)(1) & -121(b)(2). Of course, the courts must apply these rules to
the specific facts of each case. In addition, conduct between the parties can affect the classification
of the property, and certain conduct can create presumptions asto separate or joint ownership. See,
e.g., Kincaid v. Kincaid, 912 SW.2d 140, 142 (Tenn. Ct. App. 1995); McClellanv. McClellan, 873
S.W.2d 350, 351 (Tenn. Ct. App. 1993); Barnhill v. Barnhill, 826 S\W.2d 443, 452 (Tenn. Ct. App.
1991); Batson, 769 S.W.2d at 858.

Therefore, the determination of whether property isjointly or separately held depends upon
the circumstances. Langford v. Langford, 220 Tenn. 600, 421 SW.2d 632, 634 (1967). Whether
an asset is separate property or marital property isaquestion of fact. Cutsinger, 917 SW.2d at 241,
Sherrill v. Sherrill, 831 S\W.2d 293, 295 (Tenn. Ct. App. 1992). Thus, atrial court’s classification
decisions are entitled to great weight on gppeal. Wilson v. Moore, 929 S.W.2d 367, 372 (Tenn. Ct.
App. 1996). These decisions will be presumed to be correct unless the evidence preponderates
otherwise, Hardin v. Hardin, 689 S.W.2d 152, 154 (Tenn. Ct. App. 1983), or unless they are based
on an error of law. Mahaffey v. Mahaffey, 775 S.\W.2d 618, 622 (Tenn. Ct. App. 1989).

Ms. Bowser asserts that thetrial court incorrectly classified someitems as marital property
which were actually her separate property. At trial, Ms. Bowser testified that fifty items, listed on
a schedule which was attached as Exhibit A to the court’s order, were her separate property. The
trial court specifically found “all itemson this schedule, except for items 17 and 18, the Pecos Bill
Disney collectible and the Slewfoot Sue Disney collectible, to be the separate property of the
Plaintiff.” Indeed, item 17 on the schedule was the Pecos Bill Disney collectible and item 18 was
the Slewfoot Sue Disney collectible, which Ms. Bowser va ued at $1,000 and $600 respectively.

After hearing both parties’ motionsto alter or amend, thetrial court clarified itsearlier order
and awarded the two specified Disney collectiblesto Ms. Bowser, stating the court had re-examined
its notes and had intended to award these pieces to Ms. Bowser.

On appeal, Ms. Bowser’ sbrief merdly states that based on the evidence, Ms. Bowser should

receive as her separate property the 50 separately listed items. She was awarded 48 of thoseitems
as separate property and the other 2 in the later order. In her table explaining the trial court’s
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distribution of property, Ms. Bowser lists $1,000 of the Disney collection as having been awarded
to her. In her suggestion to this court of how the property should be divided, she appearsto include
inthemarital property only that portion of the Disney collection awarded to Mr. Bowser. Fromthis,
weinterpret Ms. Bowser’ sargument to bethat the two collectiblesawarded to her by thetrid court’s
clarification should not be included in the marital estate.

Thetrial court’s original order treated most® of the Disney collection as marital property,
awarding $20,000 of it to Mr. Bowser and $1,000 worth to Ms. Bowser. Thetrial court’ slater order
awarded the two collectibles which had been excluded from the list of Ms. Bowsa’s separate
property to Ms. Bowser, but did not identify the two collectibles as either marital or separate. We
interpret the two orders, however, as classifying the Pecos Bill and Slewfoot Sue pieces as marital

property.

Attrial, Ms. Bowser testified that although the collection had started out as hers, most of the
collection had been bought by Mr. Bowser for himself. He was the one who was interested in the
collection. She testified that the Pecos Bill and Slewfoot Sue figures had been bought by Mr.
Bowser as gifts for her. Mr. Bowser testified that he bought each of those for his collection, that
both were older pieces he had wanted to acquire, that Ms. Bowser was with him when he made the
purchases, and that they were not giftsto Ms. Bowser.

Facedwiththisdirectly contradictory evidence, thetrial court wasfreeto accredit oneparty’s
tesimony. Here, thetrial court found the two piecesto be marita property, but awarded themto Ms.
Bowser. The evidence does not preponderate against the trial court’ s classification of the pieces.

We also feel compelled to point out that reducing the marital estate by the value of the two
figures ($1,600 according to Ms. Bowser; $1,000 according to the court), as Ms. Bowser insists
should be done, would make an infinitessmal difference in the total amount, since the trial court
valued the marital property at alittle over $500,000. It would make no differencein the equities of
the division.

B. Distribution of the Marital Property

After classification of the parties property as either marital or separate, the trial court is
charged with equitably dividing, distributing, or assigning themarital propertyin*proportionsasthe
court deemsjust.” Tenn. Code Ann. 8§ 36-4-121(a)(1). The court isto consider several factorsin
itsdistribution. Tenn. Code Ann. 8§ 36-4-121(c) (listing thefactorsto be considered). The court may
consider any other factors necessary in determining the equities between the parties, Tenn. Code
Ann. § 36-4-121(c)(11), except that divison of themarital property isto be made without regard to
marital fault. Tenn. Code Ann. § 36-4-121(a)(1).

3At trial, Ms. Bowser only claimed three piecesin the collection as giftsto her. Thethird, Snow White and the
Seven Dwarfs, which she valued at $1,000, was awarded to M s. Bowser as her separate property, since it was not one
of the two items on the list excluded by the court.
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The court’s distribution of property “is not achieved by a mechanical application of the
statutory factors, but rather by considering and weighing the most rdevant factorsin light of the
unique facts of the case.” Batson, 769 S.W.2d at 859. An equitable distribution is not necessarily
an equal one. Word v. Word, 937 S.W.2d 931, 933 (Tenn. Ct. App. 1996). Thus, adivisionis not
rendered inequitable simply becauseit is not precisely equal, Cohen v. Cohen, 937 SW.2d 823, 832
(Tenn. 1996); Kinard v. Kinard, 986 S.W.2d 220, 230 (Tenn. Ct. App. 1998). Similarly, equity does
not require that each party receive a share of every piece of marital property. King v. King, 986
S.W.2d 216, 219 (Tenn. Ct. App. 1998); Brown v. Brown, 913 SW.2d 163, 168 (Tenn. Ct. App.
1994).

The trial court’s goal in a divorce case is to divide the marital property in an essentially
equitable manner, and equity in such cases is dependent on the facts of each case. The fairness of
a particular division of property between two divorcing parties is judged upon its final results.
Wattersv. Watters, 959 S.W.2d 585, 591 (Tenn. Ct. App. 1997). Becausedividingamaritd estate
isaprocess guided by considering al relevant factors, including those listed in Tenn. Code Ann.
§ 36-4-121(c), in light of the facts of a particular case, atrial court has a great dea of discretion
concerning the manner in which it divides marital property. Smith v. Smith, 984 S.W.2d 606, 609
(Tenn. Ct. App. 1997 ); Wallacev. Wallace, 733 SW.2d 102, 106 (Tenn. Ct. App. 1987). Appdlate
courtsordinarily defer to thetrid judge’s decision unlessit isinconsistent with the factorsin Tenn.
Code Ann. 836-4-121(c) or is not supported by a preponderance of the evidence. Wilson, 929
S.W.2d at 372; Brown, 913 SW.2d at 168.

As part of its responsibility to divide the maritd estate equitably, the trid court must
determinethevalue of the property included. Thevalueto beplaced on an asset isaquestion of fact.
Kinard, 986 S.W.2d a 231. The parties herein submitted pretrial stipulations of fact establishing
an agreed-upon value for most assets.

In the case before us, the trial court first dealt with the personal property, valuing and then
distributing it. The total of the values assigned by the court to the items included in its list of
personal property is $279,872. Thetrial court then made awards of specific assets to each of the
parties. Thetotal of the values assigned to the awarded assetsis $201,175. The difference between
the two totals is explained by the fact that the court included a retirement account in its original
listing of marital property, but did not award that asset to either party in itsitemized distribution of
persond property assets.*

Thetrial court totaled the values of the assets awardedto Ms. Bowser, arriving at $107,200,
and stated that was 53.29% of thetotal persona property inthe marital estate.® The court then made

4I n addition, the court valued the Disney collection at $20,000 in its listing of assetsin the marital estate, but
valued the portion awarded to Mr. Bowser at $20,000 and the portion awarded to M s. Bowser at $1,000. This small
discrepancy does not affect the equity of the division. We merely point it out to clarify our numbers.

5The trial court obviously meant that it was 53.29% of the total personal property actually awarded.
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awards of specific assets to Mr. Bowser, totaled the value of those awards at $93,975, and
determined that amount to be 46.71% of the personal property estate.

In making the specific awards of personal property, thetrial court awarded Ms. Bowser: the
“Leann Cole’ note ($20,000); clothing, jewdry, household goods and furnishings in the marital
residence ($15,750); the 1999 Lexus ($26,950); one-half of the checking account (approximately
$9,500);° the monetary equival ent to one-half of the businessknown as* John Bowser Homebuilder”
($34,000);" and the two Disney Collectibles ($1,000), as discussed above.

Out of the personal property, the trial court awarded Mr. Bowser: all items of personalty
including clothing, jewd ry, household goodsand furnishingsin hispossession; all tools, equipment,
inventory and accounts receivabl e pertaining to the business known as John Bowser Homebuilders,
less the cash award to the Plaintiff ($34,000); the 1997 Chevy 3500 with utility, the 1992 Chevy
3500 dump truck and the 1997 Riviera automobiles ($30,475); one-half of the checking account
(approximately $9,500); and the bulk of the Disney collectibles ($20,000).

The parties stipulated that their real property had a total value of $415,200 with an
indebtedness of $187,700. After dividing the persona property, the trial court then ordered the
parties' real property® to be sold a public auction with all proceedsto be applied to themarital debts,
court costs, and attorney’ sfeesof both parties. After the deductions specified, thecourt ordered that
the remaining proceeds be divided between the parties in the same percentage as resulted from the
distribution of personal property, with Ms. Bowser receiving 53.29% and Mr. Bowser receiving
46.71%. Some clarifications were later made, as more fully described below.

In addition tothisgeneral description of the property distribution, Mr. Bowser was awarded
aMet Life cash valueinsurance policy as hisseparate property. The parties' retirement account, in
Mr. Bowser’ sname only, valued a $79,697, was awarded to Ms. Bowser asdimony in solido. The
trial court found that the parties had accumulated tota assetsinan approximate amount of $696,072
and indebtedness totaling $187,700 for a net worth of $508,372.

6M s. Bowser claimed the value of the checking account to be $21,610 and Mr. Bowser claimed the account
contained only $18,500. Thetrial courtresolved thisissue by assigning avalueto the checking account of approximately
$19,000 and ordering it to be divided equally between the parties.

7The court thus found the business was worth $68,000, and divided this amount between the parties. W e note
that in both her pretrial filing and in her tabulation filed pursuant to Tenn. Ct. App. R. 7, M s. Boswer val ued the business
at $68,000.

8This included the marital home located at 112 M asters Lane, Columbia, Tennessee; the adjoining lot, being
Lot 47 of the Stoneybrook Estates; Lot 10 of the Allan Allias Subdivision, whichwas where the businessknown as John
Bowser Homebuilder was located; Lot 9 with improvements in the Forrest Hills Subdivision; and Lots 1, 2 and 3 of
Picketts Pointe.
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Ms. Bowser makes a general argument regarding the equity of the distribution of property,
which wewill discuss below. That discussion will be aided, however, by our first discussing afew
specific findings or awards by the trial court and Ms. Bowser’ s objections thereto.

(1) The Leann Cole Note

Ms. Bowser alegesthat thetria court erred in awarding, as part of her portion of the marital
property, a $20,000 note representing a lien on a home built by Mr. Bowser for Ms. Bowser’s
daughter from a previous marriage, Leann Cole. Ms. Bowser argues that thenoteisnot areal asset
of the parties, as they never intended to collect on it and only placed thelien against the property in
the event that her daughter and former son-in-law got adivorce. Thetrial court found the notewhich
is secured by a deed of trust on Ms. Col€e's residence to be “a ‘real’ note and that it was due and
payable to the holder thereof” and awarded it to Ms. Bowser in her marital property. Wefind that
the evidence does not preponderate against this finding of fact by the trial court. Of course Ms.
Bowser’ sreal complaint isthat because she has no intention of collecting onthe note, it has no real
value and its face amount should not be credited to her as part of her share of the marita property.
Whether or not sheintendsto collect, the note is an asset which was properly included in the marital
estate and in Ms. Bowser’ s share of that estate.

(2) The Retirement Account

In the trial court both parties listed the retirement account, valued at $79,697, as marital
property. Each party proposed that the trial court award the entirety of the account to him or her.
Intheir Tenn. Ct. App. R. 7 tabulations, both parties also list the account as marital property. That
classification is correct. Tenn. Code Ann. § 36-4-121(b)(1)(A) & (b)(1)(B).

The trial court specifically included this account in its listing of personal property in the
marital estate. However, it did not award the account, or a portion thereof, to either or both parties
in its distribution of marital property. Instead, the trial court awarded Ms. Bowser the parties
retirement account as alimony in solido. The failure of the court to distribute the funds in the
account according to the principles set out above was, technically, error. However, it is clear that
the court awarded the entirety of the account to Ms. Bowser based uponits balancing of thefinancial
situations of both parties. Wewill not disturb that award, but correct the nomenclatureto reflect its
true character as an award of marital property.

We note, however, that the award of the retirement account to Ms. Bowser changes the
percentages of the digribution. Incuding the retirement account in the distributed marital estate
increases the total of their personal property to $280,872. Awarding the account to Ms. Bowser
increases her totd to $186,897. Mr. Bowser's total remains the same at $93,975. Therefore Ms.
Bowser was awarded 66.5% of the marital personal property, or essentially two-thirds, and Mr.
Bowser was awarded 33.5%, or essentially one-third. Overdl equity of the digributionisthe god,
and the preci se percentages invol ved are not determinative. They are simply a sometimes helpful
way to apply practical measurements to the goal .
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(3) The Marital Residence

Ms. Bowser objects to the way the trial court dealt with the marital residence, valued at
$180,000, and an adjoining lot, valued at $20,000. Thetrial court, finding that the parties owned
several tracts of real property, including the marital residence, with a total stipulated value of
$415,200, and a total indebtedness of $187,700, ordered that all the rea property be sold and the
proceeds applied: (1) to the marital debt consisting of aline of credit and loan secured by alot in
Forest Hills subdivision; (2) al court costs and remaining baances toward attorney’ s fees of both
parties; and (3) the remaining balance split between the wife, at 53.29% and the husband at 46.71%.

After motionsto alter or amend, thetrial court determined that the proceedsfrom the sale of
the marital residence should not be used to satisfy the line of credit becauseit was“totally business
related and beyond the control of the Plaintiff.” After thetrial court’ s order on the motionsto alter
or amend, a number of other motions were filed regarding, among other things, disposition of
proceeds from the sale of real estate, astay of the order to sell the marital residence, contempt for
not complying with the order, and attorney’ s fees® The issues raised in these numerous post-trial
motions were dealt with in part in an Agreed Order.

In alater order, the trial court limited the documents to be included in the record as post
judgment facts; clarified the award of a specific portion of the attorney’ sfees; denied Mr. Bowser’s
request for aprotective order and afinding of contempt against Ms. Bowser; and made other rulings
discussed later in this opinion.

The documents allowed in the record include a settlement statement showing the sale of six
parcels of property for a total of $228,250, with deductions for expenses, taxes, and payoff of
indebtedness, leaving a balance of $18,285.28 to be paid to the Bowsers. The documentsindicate
that Mr. Bowser purchased five of thesix parcels of property. In addition to those six parcels, the
parties agreed, as evidenced by an Agreed Order, to list the marital residence with aredltor before
auctioning it.

Ms. Bowser asserts that the trial court erred in requiring that the marital residence be
auctioned. After thetrial court’sinitial order, Ms. Bowser had asked for a stay of the sale of the
residence. However, Ms. Bowser signed an agreed order evidencing the parties’ agreement that the
residence would continue to be listed until aspecified date and if no contract were executed by that
date, the house was to be sold at auction. Because Ms. Bowser agreed to the auction of the house,
however reluctantly, she cannot complan of it on appeal.

In the agreed order, however, Ms. Bowser retained the right to contes the distribution of
assetson apped, and shehasdoneso. In her brief, Ms. Bowser suggests that the marital residence
and adjoining lot, or the equity therein, should be awarded to her.

9Some of the fees were apparently related to proceedings requesting and opposing protective orders.

-11-



(4) Equitable Distribution

Ms. Bowser assertsthat the awvard to her of 53.29% of the parties' property wasinequitable
becausesheisthe economically disadvantaged spouse, is58 years old with health problems, and has
an 8th grade education and little employment history except with her husband’'s construction
business, making her earning potential much less than her husband’s. In addition, she asserts that
her contributions to the marriage and to the parties’ accumulation of assets, as well as the duration
of the parties marriage, weighinfavor of agreater shareof property being awardedto her. Sheasks
for an additional judgment in an amount determined by this court to be equitable.

Thefinancial situation of the partiesisalso relevant to Ms. Bowser’ srequest for alimony or
spousal support, as many of the same factors are gpplicablein that consideration. In addition, the
property a spouse receives as part of the distribution of the marital estate upon divorce is an
important factor in determining the need for, nature, and amount of spousal support. Itisone of the
statutory factorswhich courtsareto consider in making spousal support decisions. Tenn. Code Ann.
§ 36-5-101(d)(1)(H). Both property division and support awards can be used to address the needs
of an economically disadvantaged spouse.

Our Supreme Court has explained the relationship between spousal support and the
distribution of marital property when one spouse is economically disadvantaged.

All relevant factors, including those set out in § 36-5-101(d)(1), must be considered
on a case-by-case basis to determine the nature and extent of support. Tenn. Code
Ann. 8 36-5-101(d)(1). Factor (H) requiresthetrid court to consider the division of
marital property when awarding alimony. Tenn. Code Ann. 8§ 36-5-101(d)(1)(H).
Thedivision of marital property involves the distribution of both marital assets and
marital debts. See Anderton v. Anderton, 988 S.W.2d 675, 679 (Tenn. Ct. App.
1998); Mondelli v. Howard, 780 SW.2d 769, 773 (Tenn. Ct. App. 1989). We
encourage trial courtsto usethe division of marital property to assist in meeting the
disadvantaged spouse’ s financial needs when feasible. See Crabtree, 16 SW.3d at
361 n.4(“Incasesinwhichthereisadisparity betweentherel ative earning capecities
of the parties, atrial court also may consider adjusting the award of marital assetsto
assist the disadvantaged spouse.”); see also Renfro v. Renfro, 848 P.2d 830, 834
(Alaska 1993) (establishing a preference for meeting the parties needs with the
division of marital property, rather than with alimony). Section 36-4-121 of the
Tennessee Code Annotated does not requirean equal division of marital property but
an equitable division. Tenn. Code Ann. § 36-4-121(g)(1); see Ellis v. Ellis, 748
SW.2d 424, 427 (Tenn. 1988). When practicd, therefore, a trial court should
consider awarding more assets to an economically disadvantaged spouseto provide
future support, rather than relying solely upon an avard of alimony. When thereare
few marital assets but a considerable amount of marital debt, a trial court should
similarly consider awarding a disadvantaged spouse alesser amount of marital debt.
Careful distribution of the marital property may assist the disadvantaged spouse in
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achievingrehabilitationinfurtheranceof thelegislative policy of eliminating spousal
dependency.

Robertson v. Robertson, 76 S.W.3d 337, 341 (Tenn. 2002).

Absent a showing by Ms. Bowser of greater need due to economic disadvantage, the trial
court’s distribution of property would appear equitable. Whether that distribution should be
modified to meet Ms. Bowser’ s needs depends upon consideration of the factors and issuesrelevant
to spousal support. Therefore, we must consider the issues surrounding Ms. Bowser’ s request for
spousal support.

[1l. Spousa Support

After dividing the parties’ property, the trid court awarded Ms. Bowser the parties
retirement fund with abalance of approximately $79,697, asdimony in solido. Asdiscussed above,
that award is more accurately characterized as part of the distribution of marital property. Thetrial
court’ sintent in that award wasto assst Ms. Bowser financially, and the use of marital property to
help meet the needs of an economically disadvantaged spouse is appropriate.

Ms. Bowser alleges that the trial court erred in failing to award her alimony in futuro or
rehabilitative alimony.

Tria courtshave broad discretion to determine whether spousal support isneeded and, if so,
its nature, amount and duration. Burlew v. Burlew, 40 S.\W.3d 465, 470 (Tenn. 2001). Appellae
courts are generally disinclined to second-guess atrial court’s spousal support decisionunlessitis
not supported by the evidence or iscontrary to public policiesreflected in applicable statutes. Bogan
v. Bogan, 60 SW.3d 721, 733 (Tenn. 2001); Kinard, 986 S.W.2d at 234; Brown, 913 SW.2d at 169.
Our role is to determine whether the award reflects a proper application of the relevant legal
principlesand that it isnot clearly unreasonable. Bogan, 60 S.W.3d at 733. Whenthetrial court has
set forth itsfactual findingsin the record, we will presume the correctness of those findings so long
as the evidence does not preponderate against them. Tenn. R. App. P. 13(d); Bogan, 60 S.W.3d at
733; Crabtreev. Crabtree, 16 S.W.3d 356, 360 (Tenn. 2000).

Alimony or spousd support is authorized by statute, Tenn. Code Ann. 8§ 36-5-101(a)(1),
which gives courts discretion to order “suitable support and maintenance of either spouse by the
other spouse. . . according to the nature of the case and the circumstances of the parties. . ..” There
areno hard and fast rules for spousal support decisions, and such determinations require a“ careful
balancing” of the relevant factors. Anderton, 988 SW.2d at 682-83. In determining whether to
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award support and the nature, amount and length of such support, the court isto consider all relevant
factors, including those enumerated in Tenn. Code Ann. § 36-5-101(d)(1).*°

Initial decisions regarding the entitlement to spousal support, as well as the amount and
duration of spousal support, hinge on the unique facts of each case, and court must weigh and
balanceall relevant factors. Robertson, 76 S.W.3d a 338; Watters, 22 S.\W.3d a 821. Among these
factors, the two considered to be the most important are the disadvantaged spouse’'s need and the
obligor spouse’s ahility to pay. Robertson, 76 S.W.3d a 342; Bogan, 60 S.W.3d at 730; Manisv.
Manis, 49 SW.3d 295, 304 (Tenn. Ct. App. 2001). Of thesetwo factors, thedisadvantaged spouse’ s
need is the threshold consideration.

10The factorsthe court must consider in setting the alimony obligation are:

(A) Therelative earning capacity, obligations, needs and financial resources of each party, including
income from pension, profit sharing or retirement plans and all other sources;

(B) The relative education and training of each party, the ability and opportunity of each party to
secure such education and trai ning, and the necessity of a party to securefurther education and training
to improve such party’s earning capacity to areasonable level;

(C) The duration of the marriage;

(D) The age and mental condition of each party;

(E) The physical condition of each party, including, but not limited to, physical disability or incapacity
due to a chronic debilitating disease;

(F) The extent to which it would be undesirable for a party to seek employment outside the home
because such party will be custodian of a minor child of the marriage;

(G) The separate assets of each party, both real and personal, tangible and intangible;

(H) The provisions made with regard to the marital property asdefined in § 36-4-121;

(1) The standard of living of the parties established during the marriage;

(J) Theextent to which each party has made such tangible and intangible contributionsto the marriage
asmonetary and homemaker contributions, and tangible and intangible contributions by a party to the

education, training or increased earning power of the other party;

(K) Therelative fault of the parties in cases where the court, in its discretion, deemsit appropriate to
do so; and

(L) Such other factors, including the tax consequences to each party, as are necessary to consider the
equities between the parties.

Tenn. Code Ann. § 36-5-101(d)(1).
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Whilethereis no absolute formulafor determining the amount of alimony, “the real
need of the spouse seeking the support is the single most important factor. In
addition to the need of the disadvantaged spouse, the courts most often consider the
ability of the obligor spouseto provide support.”

Aaronv. Aaron, 909 S.\W.2d 408, 410 (Tenn. 1995) (quoting Cranford v. Cranford, 772 S.W.2d 48,
50) (Tenn. Ct. App. 1989)).

Among the statutory factorsto be considered in deciding whether to award alimony are: the
relative earning capacity, obligations, needs, and financial resources of each party; the relative
education and training of each party; the ability and opportunity and necessity of each party to secure
such education and training in order to improve such party’s earning capecity to areasonable level;
and the assets of each party, whether they be separate assets or marital property awarded in the
divorce. Tenn. Code Ann. 8 36-5-101(d)(1). Relative economic disadvantage incorporates the
principles of need and ability to pay.

Where such disadvantage exists, thelegisature has expressed a preference for rehabilitative
alimony over long-term, open-ended dimony in futuro. Tenn. Code Ann. § 36-5-101(d)(1);
Robertson, 76 S.W.3d at 339-40; Burlew, 40 SW.3d a 470; Crabtree, 16 SW.3d at 358. The
purpose of an award of rehabilitative alimony is to encourage divorced spouses to become self-
sufficient. Robertson, 76 S.W.3d at 339-40; Burlew, 40 SW.3d at 471, Crabtree, 16 S.W.3d at 360.

Rehabilitative alimony is appropriate where the spouse is economically disadvantaged, but
whererehabilitationispossible by the grant of “rehabilitative, temporary support and maintenance.”
Tenn. Code Ann. 8 36-5-101(d)(1). Our Supreme Court has discussed the purposesbehind aimony,
stati ng:

The prior concept of alimony aslifelong support enabling the disadvantaged spouse
to maintain the standard of living established during the marriage has been
superseded by the legidature's establishment of a preference for rehabilitative
dimony. The paties’ incomes and assetswill not dways be sufficient for them to
achieve the same standard of living after divorce that they enjoyed during the
marriage. However, rehabilitative dimony may assist the disadvantaged spousein
obtaining further education or training. It may also provide temporary income to
support the disadvantaged spouse during the post-divorce economic adjustment.

Robertson, 76 S.W.3d at 340-41.
In determining whether adi sadvantaged spouse can berehabilitated with short-term support,
the court isto consider “every relevant factor.” |d. 76 S\W.3d at 340. Neither the standard of living

the parties enjoyed during the marriage nor theincome or earning potential of the other spouse can
be used as the sole or determinative factor. 1d.; Crabtree, 16 S.W.3d at 359.
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Where, considering all the relevant factors, rehabilitation is not possible, the courts should
not refrain from awarding long-term support when that support is appropriate under the statutory
factors. Robertson, 76 SW.3d at 341-42. The statutory preference for rehabilitative support does
not entirely displaceother forms of support. Id.; Anderton, 988 S.W.2d at 682. The support statute
itself providesfor the grant of an award of support on along-term basis“wherethereissuchrelative
economic disadvantage and rehabilitation is not feasible in consideration of all relevant factors.”
Tenn. Code Ann. 8 36-5-101(d)(1). Thepurpose of dimony in futuroisto providefinancial support
to a spouse who cannot be rehabilitated. Burlew, 40 SW.3d at 470-71.

Inthe present case, thetrial court found that it wasfeasiblefor Ms. Bowser to berehabilitated
even though Ms. Bowser “at thetime of thedivorcetrial wasfifty-seven (57) yearsold and hasonly
an 8th grade education” stating:

ThisCourt fed sthat thePlaintiff iscapabl e of being rehabilitated despiteher ageand
educational background. She has ample experience in the home construction
business to be placed in home improvement and construction companies such as
Home Depot or Lowes. These companies|ook favorably on employing personswith
experiencein home construction or improvement. The Court thereforefindsthat the
Plaintiff is not a candidate for alimony in futuro and the award of alimony in solido
iS more appropriate.

The Court inmaking adecisiontoward dimony istaking into consideration the facts
that Plaintiff’s earning capacity is substantially less than the Defendant’s, the
Defendant’ s contribution to the demise of the marriage based on his inappropriate
marital conduct, the long duration of the parties and the standard of living enjoyed
by the parties as well as the drug trafficking the parties admitted to participating in
some years ago which enabled them to enjoy a higher standard of living and where
most of the assets of the partiesoriginated. The moreimportant factor to the decision
to award rehabilitative alimony or alimony in solido is the Plaintiff’s need and the
Defendant’s ability to pay. Need and the ability to pay are the criticd factors in
setting the amount of analimony award. Smithv. Smith, 912 SW.2d 155, 159 (Tenn.
Ct. App. 1995).

The Court finds that with the Plaintiff’ s talent shown in her exhibit, she will be able
to find employment. The Court does, however, award the Plaintiff the retirement
plan of the parties with an approximate balance of Seventy-nine Thousand Six
Hundred Ninety-seven ($79,697.00) Dollars as dimony in solido. With the award
to her from the sale of their assets, along with her portion of the marital personal
property and the retirement fund asaimony in solido, the Plaintiff will beabletolive
comfortably.

The trial court found that Ms. Bowser’s earning capacity was substantially less than her
husband’s. We agree. She has limited education and has several health problems, including heart
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problems, athyroid condition and scoliosis.* Combined with her age and her past work experience,
which involved working in the parties’ construction business for which she did not receive pay,
thesefactsindicate little likelihood she could grestly increase her earning capacity through training.
Mr. Bowser, ontheother hand, testified at thetrial that hewas51 yearsold and in“ excellent” mental
and physical health, aside from occasional back pain. Heretained the construction business, which
will provide himwithincome, while Ms. Bowser must find employment el sewhere. Thetax returns
in the record indicateincome from the business of $58,000 in 1999, $38,000 in 1998, and $58,000
in 1997.

Ms. Bowser's Income and Expense statement reflects that she had no income. During the
pendency of the case, Ms. Bowser received pendente lite support, and had $3,219 in monthly
expenses. Thetrial court found that “the Plaintiff [Ms. Bowser] has sustained her needs since the
parties’ separation with the Defendant paying her Two Hundred Dollars ($200) per week plus her
utility bills.” Ms. Bowser testified that she had bardly sustained herself on this amount, and had to
forego some things including some medication, necessary repairs and maintenance to her car and
home appliances, clothes, and paying her medical and legal bills. Her expense statement did not
include an amount for rent or house payment.

Mr. Bowser’ sIncome and Expense statement reflected that his monthly net business profits
were $4,293 and that his net monthly income after taxes and deductions is $2,862. He claimed
monthly expenses of $2,799, leaving him only $63 amonth after expenses. In addition, he testified
that several of his expenses such as the $236 per month in insurance and $167 per month in car
expenses are at least in part written off at the end of the year as business expenses on hisincome
taxes. Importantly, Mr. Bowser did not dispute that he had been paying Ms. Bowser $200 per week
insupport sincethe parties separated in addition to paying all of theutilitiesfor themarital residence.
This amount was not included as an expense on his Income and Expense statement.

We note that neither party came out of the divorce with any debt. Because of the way the
trial court structured the distribution of property, all then existing debt was paid from the proceeds
of the sale of the real property, and the parties’ assets were awarded free of encumbrance. Thus,
their needs, or expenses, do not includeloan payments. Neither wasawarded aresidence, so housing
costs are to be anticipated.

Sufficeit to say that certain items of daimed expenses could be questioned for both parties.
Wenotethat Ms. Bowser’ sclaimed monthly expenses exceed those of Mr. Bowser by approximately
$420 per month, and her expenses do not include housing costs, which Mr. Bowser claims at $550.
One area in which Ms. Bowser could be expected to have greater expense than Mr. Bowser isin
medical care and medication. Sheliststhat cost at $250 more per month than Mr. Bowser claims.

If weaccept Mr. Bowser’ sexpensesasreasonable, and assumethat it isreasonable to expect
the parties to have roughly equivalent expenses, but allowing for Ms. Bowser’ sincreased medical

11M r. Bowser testified that he was aware that M s. Bowser had these health problems.

-17-



costs, Ms. Bowser’s monthly living expenses would amount to approximately $3,000. There is
nothing in the record to indicate that Ms. Bowser could obtain employment which would in the
immediate or near future provide her with that amount of take home pay each month. While Ms.
Bowser wasawarded over half of the marital property, none appearsto beincome producing. Thus,
she would be required to deplete those assets, including the retirement account, in order to be self-
sufficient.

We do not disagree with the trial court’ s assessment that its award to her of the retirement
account will assist her in maintaining herself, but have concerns about her need to totally depl ete that
asset beforeretirement. Neither do we disagree that Ms. Bowser should be expected to maintain
employment, but are unconvinced that she can in the near future earn enough to be self-sufficient
without using her assetsin their entirety in a short time.

Based upon all the relevant factors, including the economic factors outlined above, the
duration of the marriage, the contributions of each to the marriage, and the age and health of each,
weconcludethat Ms. Bowser isentitled to rehabilitative alimony for support during the post-divorce
economic adjustment with the goal of her reaching self-sufficiency, through employment, use or
investment of assets, or other income, after that period of adjustment. Consequently, we hold that
Ms. Bowser should be awarded rehabilitative alimony in the amount of $500 per month for five
years, or sixty months, from the date of the divorce. Upon remand, the trial court shall determine
an appropriate method for payment of those amounts which would have been paid during the
pendency of this appeal.

We have considered are-distribution of themarital property to effectuate the sameresult, but
determined that the practicalities of implementing such an order, especially inview of the auctions
which wereto have taken place, militateaganst that course. Weaffirm thetrial court’ sdistribution

of property.
IV. The Accounting Evidence

Ms. Bowser also seeksto have this court remand the case to thetrial court for anew trial to
consider accounting evidence regarding the finances of Mr. Bowser’ sbusiness. Thisissuerequires
abackground explanation. In preparationfor trial, Ms. Bowser hired an accountant to review various
records of the construction businessoperated by Mr. Bowser. Thisfact wasfirst brought out at trial
in cross-examination of Ms. Bowser regarding her request that Mr. Bowser pay her attorney’ sfees
and the bill offered in support of that request. The bill included an outside fee for David Mensel,
an accountant, aswell asattorney time spent withMr. Mensel. Ms. Bowser stated Mr. Mensel would
not be a witness in the case, and her attorney argued that the accountant’s fees were litigation
expenses incurred upon recommendation of counsel, whether they chose to use Mr. Mensel as a
witnessor not. Mr. Bowser’ s attorney argued the fees were not reasonabl e, stating, “he’ snot going
to be awitnessin this case. They spent alot of money for nothing . . ..”
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Ms. Bowser, in fact, did not cdl Mr. Mensel as a witness. Mr. Bowser presented the
testimony of hisaccountant, Mr. Regeon, who testified he had prepared tax returnsfor Mr. Bowser’s
business and the statements of financial condition filed with the state contractor’s licensing board
for anumber of years. Those documents were introduced into evidence.

Thetrial court ordered that each party be responsible for his or her own attorney’s fees and
directed that all costs and attorney’ sfees bepaid from the proceeds of the sale of real property “with
the exception of the fees due Mr. David Mensdl, for which the Plaintiff will be solely responsible.”
In her motion to alter or amend, Ms. Bowser asserted the trial court’s ruling with regard to the
payment of Mr. Mensel’ sfeewasunclear, ambiguous, and in need of clarification. Thiswastheonly
mention in thismotion of Mr. Mensel. The court found:

The Court nor anyone else received any enlightenment from any of the work
performed by Mr. David Mensd, CPA. Therefore, any chargessubmitted by himfor
payment should not be paid from the proceeds of the marital home.

After Ms. Bowser changed counsd, two motions for clarification and to consider post-
judgment factswerefiled, the second of which addressed thetrial court’ srulingonMr. Mensel’ sfee.
In part, the motion states

That after spending $5,000 in retainer and incurring another $9,700 in fees for Mr.
Mensel, Plaintiff would submit that his report should be considered. That Plaintiff
would respectfully request that the Report from Mr. Mensel be a part of the record
and marked as an exhibit in this cause and his statement of fees introduced for
consideration by the Court of Appeds.

The trial court denied this request “[b]ecause no proof was entered at trial regarding the
findingsof DavidMensel, CPA, and because the Defendant [Mr. Bowser] was given no opportunity
to cross-examine or depose Mr. Mensdl. . . .”

On appeal, Ms. Bowser states that she asked the trial court to be allowed to supplement the
record with the report of the forensic accountant she hired to review the books of John Bowser
Homebuilder. Her brief then states:

Ms. Bowser arguedthat her trial counsel should haveintroduced thereport in support
of her argument that Mr. Bowser’ sincome was greater than he actually reported and
to supply the court with expert proof regarding the value of the business. This case
should be remanded so that Ms. Bowser can present proof asto Mr. Bowser’ sactual
earnings and the value of the business.

Thetria court quite correctly refused to supplement the record with a report that was not

introduced at trial and, therefore, not part of the evidence considered by the court in reaching its
decisions. The report was not a post-judgment fact; it was evidence not offered a trial.
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It isnot perfectly clear from the record that Ms. Bowser asked the trial court for anew trial
and a new opportunity to present the accountant’' s report and testimony, as opposed to asking the
court to reconsider itsorder on Mr. Mensd’sfees. If shedid not present thisissueto thetrid court,
she cannot raise it for the first time on appeal. Generally, this court will not entertain an issue on
appeal that was not raised in the court below. Smpson v. Frontier Cmty. Credit Union, 810 S\W.2d
147, 153 (Tenn. 1991) (citing Lovell v. Metro. Gov't, 696 S.W.2d 2 (Tenn. 1985)); Davis V.
Tennesseean, 83 SW.3d 125, 127 (Tenn. Ct. App. 2001); Harlan v. Hardaway, 796 S.W.2d 953,
957 (Tenn. Ct. App. 1990). Numerous Tennessee cases hold that an issue raised for the first time
on appeal iswaived. See, e.g., Norton v. McCaskill, 12 S.W.3d 789, 795 (Tenn. 2000); Lawrence
v. Stanford, 655 S.\W.2d 927, 929 (Tenn. 1983) (noting, “It has long been the generd rule that
guestionsnot raised inthetrial court will not be entertained onappeal . ..."). Anissuenot presented
to, decided, or dealt with by thetrial court will not be considered by appellate courts. InreAdoption
of aFemaleChild, 42 S\W.3d 26, 32 (Tenn. 2001); Reid v. Sate, 9 S.W.3d 788, 796 (Tenn. Ct. App.
1999).

Even if she did ask the trial court for anew trial and can raise the issuein this court, Ms.
Bowser isnot entitled toanew trial and anew determination of theval ue of the businesson the basis
of the report. With regard to granting a new trial under a Tenn. R. App. P. Rule 59.04 Motion to
Alter or Amend Judgment:

To justify anew trial for newly discovered evidence it must be shown that the new
evidence was not known to themoving party prior to or duringtrial andthat it could
not have been known to him through exercise of reasonable diligence.

Thus, an attorney hasaduty to investigateprior to trial, Tipton v. Smith, 593 SW.2d
298 (Tenn. App. 1979); Brown v. University Nursing Home, Inc., 496 SW.2d 503
(Tenn. App. 1972); City of Knoxville v. Ryan, 13 Tenn. App. 186 (1929);
Demonbreun v. Walker, 63 Tenn. 199 (1874); Tabler v. Connor, 60 Tenn. 195
(1873), to call appropriate witnesses at trial, Zirkle v. Stegall, 163 Tenn. 323, 43
S.W.2d 192 (1931); Wilson v. Nashville C. & . L. Ry., 16 Tenn. App. 695, 65
S.W.2d 637 (1933); Safford v. Safford, 1 Tenn. App. 477 (1926); Warev. Sate, 108
Tenn. 466, 67 SW. 853 (1902), to fully examine all witnesses, Noel v. McCrory, 47
Tenn. 623 (1868); Lunav. Edmiston, 37 Tenn. 159 (1857); Darnell v. McNichals, 22
Tenn. App. 287, 122 S\W.2d 808 (1938), and to secure evidence of which counsel
becomes aware at trial. Bradshaw v. Holt, 200 Tenn. 249, 292 S.W.2d 30 (1956);
Southwestern Transp. Co. v. Waters, 168 Tenn. 596, 79 S.\W.2d 1028 (1935);
Whitfieldv. Loveless, 1 Tenn. App. 377 (1925). Theclient isalso under aduty to act
with due diligence in securing evidence for trial. Hayes v. Cheatham, 74 Tenn. 1
(1880); Harbour v. Rayburn, 15 Tenn. 432 (1835); Puckett v. Laster, 56 Tenn. App.
66, 405 S.W.2d 35 (1965); Spence v. Carne, 40 Tenn. App. 580, 292 S.W.2d 438
(1954).

Seay v. City of Knoxville, 654 S.W.2d 397, 399 (Tenn. Ct. App. 1983) (some citations omitted).
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Ms. Bowser admits in her brief that her attorney should have admitted the accounting
evidenceat trial. Upon obtaining new counsel after thetrial, Ms. Bowser filed a Second Motion for
Clarification and to Consider Post Judgment Facts and to Supplement the Record on Appeal, on
May 24, 2001, stating that “Mr. Mensel completed an evaluation [of] the Bowser Construction
business* John Bowser Homebuilder’ and wasprepared to providetestimony regardingMr. Bowser’ s
real income.” Consequently, the evidence she now seeksto have considered by this court on appeal
was evidence that was available at trial, but according to the transcript of the proceedings, Ms.
Bowser’'s counsdl at that time chose not to use. Thus, this evidence is not “newly discovered
evidence” asisrequired to warrant anew trial under Tenn. R. App. P. Rule 59.04.

V. Attorney’s Fees

Finaly, Ms. Bowser asserts that the trial court should have ordered Mr. Bowser to pay her
attorney’s fees rather than directing that the fees be paid out of the proceeds of the sale of real
property. Shealso assertsthat the court’ sorder that someof Mr. Bowser’ sattorney’ sfeesfrom those
proceeds resulted in her paying 46.71% of her husband’ s remaining fees.*?

An award of attorney’s fees in divorce cases is considered alimony or spousd support,
generally characterized asaimony in solido. Yount v. Yount, 91 SW.3d 777, 783 (Tenn. Ct. App.
2002); Miller v. Miller, 81 SW.3d 771, 775 (Tenn. Ct. App. 2001); Wilder v. Wilder, 66 S.W.3d
892, 894 (Tenn. Ct. App. 2001); Kinard, 986 S.W.2d at 235-36; Smith, 984 S\W.2d at 610; Long v.
Long, 957 S.W.2d 825, 829 (Tenn. Ct. App. 1997); Herrerav. Herrera, 944 S\W.2d 379, 390 (Tenn.
Ct. App. 1996); Smith v. Smith, 912 SW.2d 155, 161 (Tenn. Ct. App. 1995); Sorey v. Sorey, 835
S.W.2d 593, 597 (Tenn. Ct. App. 1992); Cranford, 772 SW.2d at 52, overruled on other grounds
by Bogan, 60 S.W.3d at 730; Gilliamv. Gilliam, 776 SW.2d 81, 86 (Tenn. Ct. App. 1988).

Because attorney’ sfees are considered alimony or spousd support, an award of such feesis
subject to the same factorsthat must be considered in the award of any other type of alimony. Yount,
91 SW.3d at 783; Lindsey v. Lindsey, 976 SW.2d 175, 181 (Tenn. Ct. App. 1997). Therefore, the
statutory factorslisted in Tenn. Code Ann. § 36-5-101(d)(1) are to be considered in a determination
of whether to award attorney’s fees. Langschmidt v. Langschmidt, 81 SW.3d 741, 751 (Tenn.
2000); Kincaid, 912 SW.2d a 144. Thereareno hard and fast rules for spousal support decisions,
and such determinationsrequirea* careful balancing” of therelevant factors. Anderton, 988 S.\W.2d
at 682-83. Initial decisions regarding the entitlement to spousal support, aswell as the amount and
duration of spousal support, hinge on the unique facts of each case and require a careful balancing
of all relevant factors. Robertson, 76 S.W.3d at 338.

12She arrives at this conclusion in part because, she states, she purchased the marital residence at auction. That
factisnot apparent from therecord beforeus. It would make no difference in our analysis of theissue, however, because
the trial court simply ordered that the fees be paid from the proceeds of the auction and did not order M s. Bowser to
purchase the house or to pay additional fees because of that purchase.

-21-



As with other forms of spousal support, the need of the spouse requesting the award of
attorney’ sfeesis the single most important factor. Miller, 81 SW.3d a 775; Watters, 22 S\W.3d
at 821. Theobligor spouse’s ability to pay is aso an important consideration. Miller, 81 S\W.3d
at 775; Hazard v. Hazard, 833 SW.2d 911, 917 (Tenn. Ct. App. 1991). Courts have held that in
determining whether to award attorney’ sfees as spousal support, the most important factors are the
real need of the disadvantaged spouse, a demonstrated financial inability to obtain counsel, and the
ability of the obligor spouse to pay. Wilder, 66 SW.3d a 895; Cranford, 772 SW.2d at 50. Ina
recent opinion, the Supreme Court stated that an award of attorney’ sfees”isconditioned upon alack
of resources to prosecute or defend a suit in good faith . . .” and that such an award is to ensure
accessto the courts. Langschmidt, 81 SW.3d at 751 (quoting Fox v. Fox, 657 S\W.2d 747, 749
(Tenn. 1983)). Consequently, a spouse with adequate property and income is not entitled to an
award of additional alimony to compensate for attorney’ s fees and expenses. Lindsey, 976 S.W.2d
at 181; Umstot v. Umstot, 968 S.W.2d 819, 824 (Tenn. Ct. App. 1997); Houghland v. Houghland,
844 S.W.2d 619, 623-24 (Tenn. Ct. App. 1992); Duncan v. Duncan, 686 S.W.2d 568, 573 (Tenn.
Ct. App. 1984).

The tria court herein gave a thorough and accurate statement of the applicable legal
principles, citing many of the authoritiesset out herein. Applying thoseprinciplesto thefactsof this
case, the court concluded:

Itisclear that [Ms. Bowser] hasreceived alarger portion of the marital assetswhich
arein theform of liquidated cash and has assumed no indebtedness. It is clear that
[Ms. Bowser] shall receive alarger portion of the net proceeds from the sale of the
parties real property. Therefore, the Court finds that there is no reason why the
parties should not be responsible for their respective attorney fees. . . .

Although stating that each party would be responsiblefor hisor her attorney’ sfees, the court
then directed that “ any unpaid balances toward fees of both parties” would be deducted from the
proceeds of the sale of the real property before distribution of the remainder to the parties.®

In alater order, the court clarified its order, stating all of Ms. Bowser’ s fees owed by her to
her attorney were to be paid from the proceeds of the sale of the marital home and that only that
portion of Mr. Bowser’s attorney’s fees that were still unpaid were to be deducted. The court
specifically hdd that any attorney’ s fees already paid by Mr. Bowser were not to be rembursed to
him from the proceeds of the sale of the marital home. Thetrial court also ordered that dl of Ms.
Bowser’s attorney’s fees owed to her trial counsel, including that related to working with Mr.
Mensel, were to be paid from joint funds.**

13The court specifically excluded fees due and payable to Mr. Mensel from this deduction and directed that
those fees be paid solely by Ms. Bowser. Her filings indicate those fees total over $14,000.

14This ruling allowed fees for attorney time consulting with and reviewing and directing the work of the
accountant, while leaving in place the order that none of the accountant’s fees themselves be paid from the proceeds.
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According to Ms. Bowser's attorney's affidavit she incurred $32,783.15, and had an
outstanding balance of $26,810.65 in attorney’ sfees. In her brief, Ms. Bowser states her attorney’s
feeswere $33,000. Mr. Bowser’sattorney’ s affidavit stated that Mr. Bowser had unpaid legal fees
in the amount of $2,276.20.

Although the court found that each party should be responsible for his or her own fees, the
court did not order that each party’ s fees would be deducted from only that party’ s share of the
proceeds. Becausethe remaining proceedswereto bedivided 53.29% / 46.71% between the parties,
the result of the order that the fees be deducted first was that each party paid a share of the other’s
fees.

Thissituation operated to Ms. Bowser’ sadvantagebecause thetotal of her fees payablefrom
the proceeds was significantly larger than the amount of Mr. Bowser’s fees allowed by the court.
Thus, while it could be accurately stated that as a result of the court’s orders she paid 53% of Mr.
Bowser's$2,276 infees, it would also be accurate to state that Mr. Bowser paid 47% of the $32,700
sheincurred in fees.™

Anaward of attorney’ sfeesasalimonyisconsidered to be within the sound discretion of the
trial court, Loydv. Loyd, 860 S.W.2d 409, 413 (Tenn. Ct. App. 1993); Wallace, 733 SW.2d at 110-
11, and such an award will not be reversed on appeal if the trial court acted within its discretion.
Yount, 91 SW.3d at 783; Garfinklev. Garfinkle, 945 S\W.2d 744, 748 (Tenn. Ct. App. 1996); Lyon
v. Lyon, 765 SW.2d 759, 762-63 (Tenn. Ct. App. 1988). The Tennessee Supreme Court has made
it clear that “[t]he allowance of attorney’ sfeesislargely in the discretion of the trial court, and the
appellate court will not interfere except upon a clear showing of abuse of that discretion.” Aaron,
909 SW.2d at 411 (citing Storey, 835 SW.2d at 597 and Crouch v. Crouch, 53 Tenn. App. 594,
606, 385 S.W.2d 288, 293 (Tenn. Ct. App. 1964)).

Under the abuse of discretion standard, atrial court’sruling “will be upheld so long
as reasonable minds can disagree as to the propriety of the decision made.” A trial
court abuses its discretion only when it “gpplies an incorrect legal standard, or
reaches a decision which is against logic or reasoning or that causes an injustice to
the party complaining.” The abuse of discretion standard does not permit the
appellate court to substitute its judgment for that of thetrial court.

Eldridgev. Eldridge, 42 SW.3d 82, 85 (Tenn. 2001) (citations omitted).

The trial court herein acted within its discretion in its orders regarding attorney’s fees. It
applied the correct legal standard, reached a decision which isreasonablein light of the substantial

15It is not clear to us whether the entire $32,783.15 was to be deducted from the proceeds or only the
$26,810.65 balance, or, even, some other final number. Nonetheless, the principle isthe same: Mr. Bowser' s share of
the proceeds was reduced by a portion of Ms. Bowser’s much more substantial fees.
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fees involved and the parties property, and we cannot find that any injustice was caused to Ms.
Bowser. We affirm thetrid court’ sdecision regarding attorney’ s fees.

V1. Conclusion

For the foregoing reasons, we affirm the trial court’s determination that the parties were
marriedin 1984 according to the common law of Ohio; affirmthetrid court’ sdistribution of marital
and separate property; modify thetrial court’ sorder to award Ms. Bowser rehabilitative dimony in
theamount of $500 per month for fiveyears; affirmthetrial court’ sdecision refusingto supplement
therecord with areport that was not introduced at trial; and affirmthetrial court’ sdecisionregarding
attorney’ sfees. Weremand for any further proceedings that may be necessary. Costs of the appesal
are assessed equally between the appellant, Sue Ann Bowser and the appellee, John M. Bowser.

PATRICIA J. COTTRELL, JUDGE
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