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OPINION

In 1998, the DaimlerChrysler Corporation (“DaimlerChrysler”) recalled six models of
vehicles produced from 1993 to 1997 which contained defective fuel rail O-rings. Therecall was
precipitated by a lengthy investigation of the Chrysler vehicles by the Naional Highway
Transportation Safety Administration (“NHTSA”). The settlement agreement betweenthe NHTSA
and DaimlerChrysler included a fine of $400,000 paid by DaimlerChrysler. In its recall notice,
DaimlerChrysler advised owners of the subject vehicles that it would repair the fud rails free of
charge.

In September of 1999, Gail Jones Carson (Ms. Carson) commenced this lawsuit on behalf
of herself and others similarly situated. Ms. Carson contends that in May of 1994, shepurchased a
1994 Chrysler New Y orker and that in September of 1996 she paid $438.17 to repair the fuel rail



which was subject to the subsequent 1998 recdl. 1n 1996, Ms. Carson traded-inthe New Y orker for
another DaimlerChrysler vehicle. In her complaint, Ms. Carson recites as causes of action unjust
enrichment, indemnity, breach of warranty and viol ations of the Tennessee Consumer Protection Act.
In her prayer for relief, she sought an order certifying the plaintiff class and appointing her and her
counsel to represent the class; judgment awarding damages to be determined at trial, including
prejudgment interest and treble and exemplary damages; further relief as deemed just and equitable
by the Court. Although alleging serious safety hazardsresultingfrom the defectivefuel rail O-rings,
Ms. Carson was not personally injured and her complaint specifically excludes any claim resulting
from personal injuries which may have been sustained by anyone in the prospective class.

DamlerChrysler removed the cause of action to the U.S. District Court, Western District of
Tennessee in October of 1999 and moved for dismissal for lack of subject matter jurisdiction. The
causewasremanded to circuit court while DaimlerChrysler’ smotionto dismisswas pending. Upon
remand, in February of 2001, the trial court dismissed the cause of action for mootness and based
on the primary jurisdiction doctrine. The trid court further addressed Ms. Carson’s substantive
claims and awarded DaimlerChrysler’s motion to dismiss for failure to state a claim. This appeal
followed.

| ssues Presented
Upon appeal, Ms. Carson presents the following issues for review by this Court.

Q) Did thetrial court err in dismissing the complaint for lack of subject matter
jurisdiction onthetheoriesthat plaintiff’ sclaimsweremoot and barred by the
primary jurisdiction doctrine?

(2 Did the trial court err in dismissng for failure to state a claim plaintiff’'s
causes of action based on (a) unjust enrichment, (b) implied indemnity, (c)
breach of warranty and (d) violations of the Tennessee Consumer Protection
Act?

Standard of Review
The issues presented by this appeal are issues of law. This Court’s standard of review on

issues of law is de novo, with no presumption of correctness accorded to the tria court’s
determinations. See Bowden v. Ward, 275 S.\W.3d 913, 916 (Tenn. 2000); Tenn. R. App. P. 13(d).*

lM s. Carson submits that since the trial court considered matters outside of the pleadings in addressing
DaimlerChrysler’'s motion to dismiss under Tenn. R. Civ. P. 12.02(1) or Rule 12.02(6), the motion should have been
treated as a Rule 56 motion for summary judgment. The trial court dismissed this cause of action for mootness, thereby
granting DaimlerChrysler’s motion to dismiss pursuant to Rule 12.02(1). Itis not inappropriate for the court to consider
documents outside the pleadingsin order to determine whether it has subject matter jurisdiction. Luellen v. Henderson,
54 F. Supp. 2d 775, 777 (W .D. Tenn. 1999). The court has aduty to determine whether it has subject matter jurisdiction

(continued...)

-2



Mootnhess

Itiswell settled that in order to invoke the jurisdiction of the courts, there must beagenuine
and live controversy between the parties which necessitates adjudication of present rights by the
court. Dockeryv. Dockery, 559 S.\W.2d 952, 954 (Tenn. Ct. App. 1977)(perm. app. denied). This
controversy must remain live throughout the course of litigation, including the appeal process. 1d.
In the absence of exceptiond circumstances dearly affecting the public interest, or unless an issue
is capable of repetition but avoiding review, if a cause of action loses its character as a live
controversy, it will be dismissed asmoot. 1d. at 955; Mclntyrev. Traughber, 884 SW.2d 134, 137
(Tenn. Ct. App. 1994). A moot case is onein which the court determinesit is no longer necessary
asameansto provide therelief to which aparty isentitled. Ford Consumer Fin. Co. v. Clay, 984
S.W.2d 615, 617 (Tenn. Ct. App. 1999)(perm. app. denied).

The essence of Ms. Carson’s claim as garnered by her complaint and deposition is that she
(and those similarly situated) areentitled to arefund of sumsspent to repair thefuel railsinvehicles
subject to the 1998 recall by DaimlerChrysler, and that DaimlerChrysler should be punished for
alegedly misleading the public about the defective fuel rails. In her depostion, Ms. Carson
acknowledgesthat she was aware of the DaimlerChrysler recall prior to filing her complaint. She
al so acknowledges that she was aware that the recall advised owners that their fuel rails would be
replaced by DaimlerChrysler free of charge.

Ms. Carson’ s deposition statements are contradictory, however, regarding whether she was
aware, at the time her complaint was filed, that she could receive arefund of sums spent to repair
the fuel rails upon providing proof of such expenditure. Ms. Carson stated that she had requested
and received reimbursement from Chrysler (DaimlerChrysler’s predecessor in interest) for prior
repairstothe New Y orker. She asserted that after paying approximately $438 to repair thefuel rals,
she demanded a new vehicle, which Chrysler refused. Ms. Carson’ s statements regarding whether
Chrydler in fact reimbursed her for the repairs, however, also are contradictory. At one point, Ms.
Carson stated, “1 didn’t get anew vehicle. They did reimburse mefor therings,” athough shecould
not recall the date or amount of the reimbursement. She subsequently stated that although she was
aware of the recall and that DaimlerChrysler would replace the fuel rails free of charge, it did not
occur to her to request reimbursement for amounts she previously had paid. Ms. Carson stated in
her deposition that she had retained her receipt for the fuel rail repairs to the New Y orker, and
acknowledges that she is now aware that she may be reimbursed.

1(...continued)
over a cause of action which is independent from the parties, and may raise the issue sua sponte at any stage in the
litigation. Id. at 788; Cockrill v. Everett, 958 SW.2d 133, 135 (Tenn. Ct. App. 1997). Thusthe court’s consideration
of matters beyond the pleadingswill not cause a Rule 12.02(1) motion to dismissfor lack of jurisdiction over the subject
to be considered a motion for summary judgment.
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Ms. Carson does not assert that DaimlerChrysler has not honored itsrecall notice. Nor does
DaimlerChrysler disavow its obligations under therecall.> Further, DaimlerChrysler has submitted
undisputed evidence of its policy to reimburse consumers who pad for fuel rail repairs upon proof
of such expenditure. We agree with thetrial court that there ssmply is no controversy between Ms.
Carson and DaimlerChrysler which currently requires adjudication by the court.

In her motion to reconsider, Ms. Carson contendsthat oversight by the court is necessary to
ensure that DaimlerChrysler notifies its cusomers and honors this policy of reimbursing al
consumers who paid to have their fuel rails repaired. As noted, Ms. Carson herself has not been
refused reimbursement. Therefore, if thereissuch aclass, Ms. Carson isnot amember of that class.
Moreover, while it is possible, as Ms. Carson submits, that DaimlerChrysler will not honor its
reimbursement policy, it is not within the jurisdiction of the courts to address such hypothetical
possibilities which are not connected to granting of actual relief to an injured party. Massengill v.
Massengill, 255 S.W.2d 1018, 1019 (Tenn. 1952).

Ms. Carson cites Deposit Guaranty National Bank v. Roper, 445 U.S. 326 (1980) for the
proposition that DaimlerChryd er impermiss bly has attempted to moot a class action by “picking
off” the lead plaintiff.> The facts of this cause of action, however, are readily distinguishable from
Roper. Prior to the Court’s decision in Roper, the Court had recognized that a class action cannot
be mooted by the defendant’ s attempt to settle with thelead plaintiff because such a settlement does
not extinguish the claims asserted by theunnamed classplaintiffs. See Sosnav. lowa, 419 U.S. 393,
397-99 (1975). The determination of mootness in the context of a class action is affected by the
legal status of the putative class separate from the status of the lead plaintiff. Id. at 399. In Roper,
the Court addressed whether the tender and refusal of amounts claimed inindividud capacities to
the named plaintiffsin aclass action, atender which was refused and entered by the court over the
plaintiffsS objection, mooted the case and terminated the right to appeal the denial of class
certification. Roper, 445 U.S. at 327. Asthe Court noted in Roper, “[t]hefactual context in which
thisquestion [arose] isimportant.” Id. at 332. The Roper Court addressed the question of whether
theappeal of thetrial court’ sdenial of classcertification became moot when ajudgment was entered
in the plaintiffs’ favor over their objections. In Roper, the plaintiffs claimed injuries for alleged
usurious interest rates charged by the defendant bank in violation of federal law. 1d. It was
undisputed in Roper that areal controversy existed between the parties at thetimethe complaint was
filed. The settlement tendered by the bank and the judgment entered by the court over theplaintiffs
objections did not address the damages claimed by the prospective class. Id. at 333. The Supreme
Court accordingly held that these circumstances would not terminate the right of the plaintiffs to
appeal the court’ s denial of class certification. I d.

2We make these observations without addressing whether the courts of Tennessee would have subject matter
jurisdiction to adjudicate claims regarding the recall notice approved by the National Highway Transportation Safety
Administration.

3Tennessee Ruleof Civil Procedure 23 governing class action causesof action substantially mirrorsthe Federa
Rules governing class actions. Thus we draw upon Federal case law as persuasive authority in our analysis.
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In the present case, we are not called upon to address whether an appeal of adenial of class
certification was rendered moot by the defendant’ s offer to settle only with the lead plaintiff while
leaving the claims of those similarly situated unaddressed. First, this appeal is not an appeal of a
class certification denial. Second, even viewing this issue in the context of a class action,*
DaimlerChrysler offered evidence of its policy that it will reimburse those who submit proof of
having incurred expensesto repair fuel railson therecalled vehicles. ThusDaimlerChrysler did not
tender an offer to settle only to Ms. Carson. Rather, the trial court determined that Ms. Carson’s
damages, and the damages of those similarly situated, readily can be redressed without resort to the
courts. The trial court found that there is no evidence that anyone requesting reimbursement for
repairsto the fuel railswould be refused. In her deposition, Ms. Carson conceded that she was not
aware of anyone who had requested but been denied reimbursement. Unlike the factual context
found in Roper, this case does not present an attempt to pick-off the lead plaintiff whileleaving the
claimsof the unnamed members of aclassunaddressed. We accordingly affirm the judgment of the
trial court that this action ismoot.

We observethat thisdoes not preclude future claims by those refused reimbursement should
DaimlerChrysler not honor its reimbursement policy. Ms. Carson’s clam, however, is not
predicated upon a denial of reimbursement. If there is a class whose members have been denied
reimbursement by DaimlerChrysler, Ms. Carson is not a member of that dass. She accordingly
would have no standing to bring such aclaim.

Prejudgment Interest

Ms. Carson further submits that her cause of action is not moot because reimbursement by
DaimlerChrysler of her out-of-pocket costs does not address her claim for prejudgment interest. Her
argument is that the entire claim is not moot because the issue of interest remains areal and live
controversy between the parties. Ms. Carson submits that as an equitable remedy, prejudgment
interest is atype of remedy which may be avarded by the court even in the absence of ajudgment.
Ms. Carson does not assert a clam for interest on any basis other than preudgment interest as
approved by the court in Myint v. Allstate, 970 SW.2d 920 (Tenn. 1998).

The contention that the question of a plaintiff’s potential avard of prejudgment interest in
the face of a possible favorable ruling is sufficient to save a cause of action from mootness is
surprisingly novel. It is also without merit. Prejudgment interest is awarded at the trial court’s
discretion. 1d. at 927. Theamount of theaward, if any, depends upon the circumstances of the case.
Seeid. It isnot axiomatic that prejudgment interest will be awarded in every instance in which
judgment is entered in favor of the plaintiff. It is certain, however, that the possibility of pre-
judgment interest does not provide an independent cause of action. The potential awvard of interest
based only on a favorable judgment cannot save a cause of action that is otherwise moot and
accordingly not within the jurisdiction of the court.

4We note that although Ms. Carson’s complaint was filed on behalf of herself and others similarly situated and
her prayer for relief included class action certification, no motion to certify was in fact made to the trial court.
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Plaintiff’s Motion to Amend to Add a Plaintiff

Ms. Carson further submits that the trial court erred by denying her motion to amend her
complainttoadd Mr. Keith Jackson (Mr. Jackson), aresident of California, asan additional plaintiff.
Without citing any law to support her position, Ms. Carson contends that the proper course for the
court would have been to add Mr. Jackson asaplaintiff, “thereby protecting therightsof absent class
members.”

Courts consistently have recognized the tension between the doctrine of mootness and the
difficultiesinherent in classactionlitigation. Of particular importanceisthe protection of therights
of the unnamed members of the class. Thus once an action has been certified asaclass action, “the
termination of aclass representative’ s claim does not moot the claims of the unnamed members of
theclass.” County of Riversidev. McLaughlin, 500 U.S. 44, 51 (1991) (quoting Gerstein v. Pugh,
420 U.S.103, 110-111, n. 11 (1975)). Moreover, when aclaim is so transitory that the trial court
may not have adequate time to rule on amotion for class certification before the named plaintiff’'s
individual claim expires, the cause of action may be preserved as to the unnamed members of the
class. Id. at 52. Whether the case should nevertheless be certified as a class action on the basis of
“relatingback” totheoriginal complaint will depend upon the circumstances, particularly on whether
the claim would otherwise escapereview. Seeid.; Sosnav. lowa, 419 U.S. 393,402n. 11. Wealso
observe that when a class action has been certified, and the claim apprises the defendant as to the
claimsagainst it, but the action is defective as to the proper named plaintiff, the courts may permit
the amendment of the complaint to add a named plaintiff in order to save the cause of action from
expiration of thelimitationsperiod. Gillisv. United StatesDep’t of Health and Human Servs., 759
F.2d 565, 571 (6" Cir. 1985)(citing Hassv. Pittsburgh Nat’ | Bank, 526 R.2d 1083, 1097-98 (3d Cir.
1975)). None of these circumstances are present in this case.

A tria court’ sdecision regarding amotion to amend isreviewed under an abuse of discretion
standard. Merriman v Cont’| BankersLifelns. Co., 599 SW.2d 548, 559 (Tenn. Ct. App. 1979).
However, thisdiscretion istempered by the Tennessee Rules of Civil Procedure, which provide that
leave to amend shall be freely given when justice so requires. Tenn. R. Civ. P. 15.01. Some of the
factorsto be considered by the court in considering amoti onto amend include: unduedelay infiling;
lack of notice to the opposing party; bad faith by the moving party, repeated failure to cure
deficiencies by previous amendments, undue prejudice to the opposing party, and futility of
amendment. Merriman, 599 SW.2d at 559 (citing Hageman v. Signal L. P. Gas, Inc., 486 F.2d
479 (6th Cir. 1973)).

We do not believe that justice required the trial court to grant Ms. Carson’ s post-judgment
motion to amend the complaint to add an additional plaintiff. In order to take further action on this
case, including granting Ms. Carson’ s requested motion to amend, the trial court would first have
had to set aside or vacate its final order dismissing the cause of action. Isbell v. Travis Elec. Co.,
No. M1999-00052-COA-R3-CV, 2000 WL 181752 at *11 (Tenn. Ct. App. 2000) (no perm. app.
filed). Weagreewiththetrial court that therewasno basisto vacatethe court’ sjudgment dismissing
thiscase. This cause of action presents no extraordinary circumstances requiring us to abrogate the
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doctrineof mootness. Additionally, theissueof mootnesswasraised by DaimlerChrysler whilethis
casewas still pending in District Court in 1999. Thus Ms. Carson had well over ayear in which to
move to amend her complaint, but failed to do so until after the trial court’s final judgment. We
affirm the judgment of thetrial court.

Conclusion

Inlight of the foregoing, weaffirmthetrial court’ sjudgment dismissingMs. Carson’ s cause
of action asmoot. Our holding on thisissueisdispositiveto thisappeal. Other issuesthereforeare
pretermitted. Costs of this appeal are taxed to the appellant, Gail Jones Carson, and her surety, for
which execution may issueif necessary.

DAVID R. FARMER, JUDGE



