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OPINION

Much of the history of this protracted litigation can be gleaned from the opinion of this Court
in March v. Levine, No. 01-A-01-9708-PB-00437, 1999 WL 140760 (Tenn. Ct. App. March 17,
1999), the opinion of the United States District for the Middle District of Tennessee in March v.
Levine, 136 F. Supp. 2d 831 (M.D. Tenn. 2000), and the opinion of the United States Sixth Circuit
Court of Appealsin March v. Levine, 249 F.3d 462 (6™ Cir. 2001).



Perry March and Wife, Janet Levine March, are parents of two minor children, Samson and
Tzipora March. Lawrence and Carolyn Levine are the parents of Janet Levine March and the
maternal grandparents of the two minor children.

Janet Levine March disappeared on August 15, 1996. Perry March, aNashvillelawyer, soon
became the subject of an intense investigation into his wife's disappearance. The body of Janet
Levine March (assuming her to be deceased) has never been found.

The seed of thislitigation, which was destined to mushroom into a figurative giant sequoia,
was planted by Perry March on October 30, 1996 when hefiled, in the Probate Court for Davidson
County, Tennessee, aPetition for Summary Relief pursuant to Tennessee Code Annotated section 30-
3-203 seeking the transfer to him of two bank accounts totaling $4,770.19, held by Union Planters
National Bank in the name of Janet Levine March.

Title30 Chapter 3 of Tennessee Code Annotated entitled Absentee sEstatesiscodifiedintwo
sections, thefirst section being the Uniform Absence as Evidence of Death and Absentees' Property
Law originally enacted as Chapter 102 of the Public Actsof 1941. Tenn. CodeAnn. 8 30-3-101 to
114. Part two, entitled Conservators, is derived from Chapter 785 of the Public Acts of 1972 (ad|.
S.). Tenn. Code Ann. § 30-3-201 to 210.

Tennessee Code Annotated section 30-3-203 provides for the transfer of property without
conservatorship to the spouse or next of kin of any “absentee” as defined in section 30-3-201 of the
Code, where the property has a gross value of lessthan $5,000. An “absentee,” as applicablein this
case, isdefined as*“[a]ny resident of thisstate, or any person owning property herein, who disappears
under circumstances indicating that he may have died, either naturally, accidentally or at the hand of
another, or may have disappeared as the result of mental derangement, amnesia or other mental
cause.” Tenn. Code Ann. 8§ 30-3-201(2)(1984).

Although Code section 30-3-203 authorized the court to make the transfer of these accounts
without notice or ahearing because the accounts contain less than $5,000, the court, nonethel ess, set
a hearing and notified the Levines. On November 6, 1996, Lawrence and Carolyn Levine filed an
intervening petition in the probate court as next friends and parents of Janet Levine March and
grandparents of Samson and Tzipora March in which they denied that Perry March was entitled to
summary relief under section 30-3-203 of the Code and asserted:

4. The Absentee has been missing since August 15, 1996. Despite an intense
search, the governmental authorities have been unable to locate her. According to
public statements of the Metropolitan Police Department, the Petitioner is the only
known suspect in her probable death. Contrary to the signed pleadings of Petitioner

! This petition also sought the transfer to Perry M arch of custodial rightsin two other accounts at Union

PlantersNational B ank held pursuant to Tennessee Uniform Transfer to Minors statutes. These accountsare not material
to theissues in the case.
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that Petitioner has searched for hiswife, he hasin fact made no public effortsto search
for her and he has impeded the police investigation by refusing to have any
communication or discussion with the Metro Police; he has refused to answer any
further questionsor meet with them after their initial investigation or help search for
her.

In sworn testimony taken in the cause of No. 9619-29147, Lawrence Levine
and Carolyn Levinev. Perry March, Juvenile Court of Davidson County, Tennessee,
he has refused to answer any questions regarding the disappearance of hiswife on the
grounds that it would tend to incriminate him under the 5" Amendment of the
Consgtitution of the United States; he has refused to answer any questions regarding
her disappearance or her probabledeath, and he has not cooperated with anyoneinthe
search for her.

5. The two accounts described are accounts belonging to Janet Gail
LevineMarch, hisspouse, and if heisthe person who hascommitted ahomicidewith
regardto her, hecannot receiveor inherit any property by virtueof T.C.A. 8§ 31-1-106.
Pursuant to T.C.A. 8§ 31-1-106, if Perry A. March shall have been the person who
killed or conspired to kill or procured to be killed Janet Gail Levine March, in that
event he could not receive any part of the money owned by Janet Gail Levine March.
The money that belongs to her should be held by the Public Guardian Ronald Nevin,
anindependent neutral party, or some other neutral party, asconservator under T.C.A.
§30-3-202 or T.C.A. 8 30-3-204 for her benefit until further facts and circumstances
be established as to her disappearance or death.

1. The Petitioner has unclean hands, for he refuses to divulge to any
appropriate governmental body or the courts of this state the facts and circumstances
regarding the disappearance of hiswife, Janet Gail Levine March.

2. Pursuant to T.C.A. § 31-1-106, Petitioner could not inherit or hold
funds belonging to her or be an appropriate fiduciary for histwo minor children, if he
be guilty under said statute.

3. The Petitioner is not residing at the home at 3 Blackberry Road,
Nashville, Tennessee, 37215, the phones have been disconnected, the door locks have
been changed, and he apparently is spending a great deal of his timein Illinois and
may not be subject to process under the State of Tennessee.

4. As amatter of equity, the Court should freeze the funds of Janet Galil
Levine March and the two minor children until such time as al facts and
circumstances regarding her disappearance, her possible degth, and the relationships
of Janet Gail Levine March, Perry A. March and the two minor children be fully
established.

At thispoint, weinterrupt the chronological narrativein order that the reader may understand
the context in which subsequent events have occurred and recognize the enormity of the task
confronting the trial court.



THE ACRIMONIOUS RELATIONSHIP BETWEEN THE PARTIES

Lawrenceand Carolyn Levine are convinced beyond any reasonable doubt that on August 15,
1996 Perry March murdered his wife, Janet Levine March, and disposed of her body thereby
depriving them of adaughter and depriving their grandchildren of amother. With equal fervor, Perry
March denies any involvement in the disappearance of Janet March and deniesthat she is deceased.
The resulting antagonism between the parties permeates every phase of thislitigation and shows no
sign of ever abating.

Thetrial court, morethanfiveyearsagoinitsorder of September 10, 1997, clearly recognized
what was happening and warned of the dire consequences that would result to the absentee Estate of
Janet March if the litigious behavior of the parties continued.

Thefundsavalableat the time of the hearing, August 15, 1997, after payment
of the mortgage but prior to payment of any of the fee requests is approximately
$320,000, will be quickly depleted unless substantial changes occur in the litigious
protocol established by Mr. March and the Levines.

TheCourt agreeswith all partiesthat thefeesat issue are morethan substantial
andismost concerned that theintensely contested proceedings, being the obviousand
direct result of the animosity between Mr. March and the Levines and with almost
every issue being vigorously contested, will deplete the resources of the Absentee's
estate within a few months unless Mr. March and the Levines cease, or & least
substantidly minimize, the intense litigation that has become the norm in this most
tragic case.

The Uniform Absence as Evidence of Death and Absentees’ Property Act (the
“Absentee Act”) was enacted to provide for an orderly management of the affairs of
persons who have disappeared, leaving families and property. As long as it is
unknown whether the absentee be living or dead, rights must remain uncertan yet
property must be managed. Asstated by the National Conference of Commissioners
on Uniform State Laws in its prefatory note at the time the Absentee Act was
approved:

It is unthinkable - the situation intolerable - where in case of an

absentee, with absence unexplained, continuous, unheard of, leaving

afamily to be supported, debtsto be paid and collected, lifeinsurance

to be paid, businessto be carried on, etc., that there be no law for the

ascertainment of rights and the distribution of property. Thesituation

callsfor aremedy and this Act providesit.
Uniform Absence as Evidence of Death and Absentees’ Property Act, 8A U.L.A. 1
(Master ed. 1993).

Though the Conservator is admirably performing his duties, his efforts to
preservethe estate and hiswillingnessto eval uate the need for and to providefinancial
support for the Absentee’ sdependents (if and when it is pursuedin the proper fashion
and with the requisite proof of need for support) are clearly being complicated by the
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differencesbetween the Levinesand Mr. March. One of the moreimportant purposes
of the Absentee Act, to providefinancial support for dependents, isparticularly being
frustrated by the actsand omissions of Mr. March. Mr. March hastwicefiled aclaim
for dependent support yet he has twice voluntarily dismissed the claims prior to the
hearing. His acts, i.e. being litigious about most everything in these proceedings
(though he is not aone in this ared), and his election to repeatedly file and dismiss
claimsfor support for himself or his children, present a troubling scenario that may
result in the children receiving no financial support from their mother’s Absentee
estate.

One can foresee adisturbing result if thereisno change. In the not too distant
future, the [estate in this case] will be depleted without the dependents receiving any
support as contemplated in the Absentee Act. Thereafter, the Court will likely be
faced with apetition to sell the personal property of the Absentee, many of which are
cherished personal possessions. |If such should occur, the strong feelings and
difficulties presented with the sale of the real estate will pale in comparison to the
feelings likely to erupt with the sale of personal property of Janet Levine March.

Such consequences must be avoided if at all possible and this Court intends
to be proactive in anticipation of and to endeavor to prevent such a regrettable and
avoidable event.

The actsand omissions of Mr. March, along with other factors, may cause dl
who participate in these important proceedings to be viewed with disdain by those
who wonder who was|ooking after the children’ sinterest while the money was being
spent. There isno doubt whatsoever that Mr. March loves his children. Thereisno
doubt whatsoever that Lawrenceand Carolyn Levinelovetheir grandchildren. There
isno doubt that the Conservator isadmirably performing hisduties. Nevertheless, the
incessant legal battles between Mr. March and the Levines will exhaust the estate of
the Absentee in short order unless asubstantid change occurs.

However unfavorably this record reflects upon Perry March, one vital fact remains
unchallenged. He has never been convicted of anything. In the eyes of the law, through which eyes
alone this Court, and all other courts, must view the unfolding scene, Perry March isinnocent of the
charges leveled against him by the Levines and will remain so unless and until he isindicted, tried
and convicted of such charges. Being overbearing and obnoxious, as wel as in repeated civil
contempt of court, does not equate to criminal conviction. The decision of this Court is made after
careful consideration of the issues and not because of Perry March, but in spite of him.

Returning to the narrative, Judge Clement heard the originad Petition of Perry March and the
Intervening Petition of Lawrence and Carolyn Levine on November 6, 1996, and immediately
recognizing the hostility between the parties, declared Janet LevineMarch to be an “ dbsentee’ within
the provisions of Tennessee Code Annotated Title 30. He a so appointed Honorable Jeff Mobley of
the Nashville Bar as conservator of the absentee’s estate of Janet Levine March.



This Order, entered November 12, 1996, began thirty-one months of what can only be
described as trench warfare, with the Levines and Perry March fighting each other at every
opportunity while the conservator made valiant efforts to preservethe ever diminishing estate of the
absentee and thetrial court sought in vain to control the proceedings. Respite for the absentee estate
cameon July 16, 1999, when the L evines changed course through an Amended Intervening Petition
and Cross-Claim asserting, for the first time, aclaim against Perry March for the wrongful death of
Janet Levine March. It isthis Amended Intervening Petition and Cross-Claim that formsthe basis
of the present appeal .

In order for the ruling of this Court to be clearly understood, it is necessary to recount, as
concisdly as possible, the events that occurred between the appointment of the conservator on
November 12, 1996, and thefiling of the Amended I ntervening Petition and Cross-Claim on July 16,
1999.

Theoriginal transcript, filedinthis Court pursuant to designations of counsel for Perry March,
discloses that Mr. March was alowed to dismiss his claims filed under Tennessee Code Annotated
section 30-3-203 by order of December 9, 1996. On January 16, 1997, Perry March filed, pro se, a
claim for “an undivided, absolute and uncontested marital interest in all of the Property of hiswife,
Absentee Janet Gail LevineMarch, including, but not by way of limitation, all real property, personal
property, tangible property, intangibl e property, contingent or actual in natureand extent.” On August
13,1997, the Levinesfiled a Petition seeking to hold March in contempt of court for failureto deliver
personal property of the Levinestothem at hishomein Chicago, Illinoisasrequired by previousorder
of the court, and on September 8, 1997, the Levines filed a Supplemental Motion for Sanctions for
his willful refusal to continue with his discovery deposition as well as a Supplemental Petition to
Hold March in Contempt of Court for failureto deliver to the Levines personal property pursuant to
orders of the court.

By order entered September 10, 1997, the court approved feesfor the conservator, including
withinthe order his prophetic admonition to the L evines and March about litigious dissipation of the
absentee estate.

On September 17, 1997, March filed his Answer to Charges of Contempt and for Sanctions.
On September 23, 1997, the Levinesfiled their Answer to the Response of March.

All pending matterswere heard by thetrial court on September 24, 1997, where upon the court
continued contested matters until October 28, 1997 because of a conflict affecting Mr. March. The
Order entered subsequent to the September 24, 1997 hearing provided in part:

Counsel for the respective parties in interest also announced in open Court
certain agreements regarding custody and ownership of items of persona property
currently or formerly belonging to the Absentee, Janet Gail Levine March. These
announcements and the Court’s action based upon such announcements are as
follows:



A. Counsel for Perry March stated in open Court that Perry March is
withdrawing his objection to the claim of LawrenceLevinethat heisthe owner of the
“Two Lawyers’ painting which was painted by the Absentee, Janet Gail Levine
March. Based upon such announcement and the agreement of the partiesin interest
as announced by their counsel, the Court hereby declares that all right, title and
interestinthat painting created by Janet Gail Levine March and titled “ Two Lawyers”
be and hereby isvested in LawrenceE. Levine.

B. Counsel for Perry March announced in open Court that Mr. March is
moving to dismiss, voluntarily and with prejudice, his appeal from the Court’ s Order
of July 21, 1997. Inview of that announcement, and there having been no objection
stated to the dismissal of this appeal it is, ORDERED that said appeal be and hereby
is dismissed with prejudice with the costs of that appeal being divided equally
between Perry March and the Estate of the Absentee, Janet Gail Levine March.

C. The Conservator announced in open Court an agreement among all
partiesin interest that, subject to the applicability to such property of that Bailment
Agreement referred to in prior Orders of this Court and the execution by Mr. March
of an appropriate UCC-1 reflecting thefact that these articles remain the property of
the estate, Mr. March may have custody of the following items of personal property
of the Absentee:

1. The bag of lace tablecloths and doiliesasreferredtoinltem7
of Exhibit A to March’s“Motion to Tender Certain Items of Personal Property,” etc.

2. The “linens’ as referred to in Item 8 of Exhibit A to Mr.
March’sMotion. (It was expressly agreed that Mr. March would not receive the quilt
referred to in Item 8 but only the “linens.”)

3. Two Mezzuzahs which were formerly located at the home on
Blackberry Road where Perry March and the Absentee formerly resided, as referred
toinItem 12 on Exhibit A to Mr. March’s Motion.

4, Two light fixtureswhich wereformerly located at the homeon
Blackberry Road where Mr. March and the Absentee formerly resided as referred to
in Item 12 of Exhibit A to Mr. March’s Motion.

5. A drawing of aman at a dessert cart.
6. A framed article from amagazine showing the drawing of the
man at the dessert cart.

7. Those pictures from the wedding of Janet March and Perry
March which depict Perry March and/or members of his immediate family but no
other pictures from that wedding.

Withthe exception of these enumerated items of personal property astowhich
the parties have agreed that Perry March may have custody, the relief sought by Perry
Marchin his“Motion to Tender Certain Items of Property,” etc. referred to aboveis
found by the Court not to be well-founded and is hereby denied.

Based upon the Conservator’ s request in open Court, the Court instructs the
Conservaor that, with the exception of the Absentee’'s business records, the
Conservator may deliver al items of the Absentee's personal property which the
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Conservator still possesses and which are not otherwise dealt with in this Order, to
Lawrence and Carolyn Levine to be held by them pursuant to the terms of the
pertinent Bailment Agreement.

Based upon the Conservator’ s request in open Court, and without objection
having been made by any party, the Court instructsthe Conservator that, with respect
to those items of personal property set forth in Exhibit B to the Conservator’ s Report
and Recommendation, filed June 26, 1997 and addressed in Paragraph 3 of the court’s
July 21, 1997 Order the Conservator may dispose of those items as he sees fit,
including but not necessarily limited to donating those items to charitable
organizations or needy persons. In that regard the Court finds that Perry March has
failed to take possession of those items and remove them from sorageat his expense
within the time allowed for those purposes in this Court’ s July 21, 1997 Order.

Except asexpressly set forth herein the disposition of the Absentee’ s personal
property provided for inthe Court’ sFinal Order of July 21, 1997 shall not be affected.

Counsel for the partiesininterest stated in open Court that, with the exception
of certain items of children’s cutlery discussed below, dl of thoseitems of personal
property listed on Exhibit A to the Conservator’ s Report and Recommendation under
theheadings*” Carolyn’ s/Larry’ s’ or “Mark’s’ will be delivered by Perry Marchto the
residence of Lawrence and Carolyn Levine in Deefield, Illinois on October 6, 1997
at 10:00a.m.local timein Deerfield, Illinois. Based upon the agreement of all parties,
it is ORDERED that Perry March will bring such items of the children’s cutlery
shown on Exhibit A inthe Conservator’s Report and Recommendation with respect
to which he believes he should retain possession with him to the hearing which has
been scheduled before this Court at 10:00 am. on October 28, 1997. At that hearing,
the Court will hear evidence and determine what party is entitled to ownership and
possession of theseitems of persona property.

Counsel for Perry March further stated in open Court that Mr. March does not
have the Encyclopedia Britannica owned by Dr. Howard Rosenblum which islisted
on Exhibit A to the Conservator’s Report and Recommendation.

Based upon the statements of counsd in open Court, the Court finds that
Lawrenceand Carolyn Levine have exercised their right asprovided for inthe Court’s
July 21, 1997 Order to request that documents, scrapbooks or memorabiliabe onging
to the Absentee and in the custody of Perry March in Illinois be made available to
them for copying at their expense. The Court therefore ORDERS that Perry March
make such property availableto the Levines for such purpose not later than October
15, 1997. Such property includes but is not necessarily limited to those items
contained in boxes marked “Kit Desk #1,” “Kit Desk #2,” and “Box #3" on page 2 of
Exhibit A of the Conservator’ s Report and Recommendations. To such extent asthe
Levines wish to request access to other items in Mr. March’'s custody they will
provide Mr. March’s attorney with alist of such itemsin atimely manner.

The Conservator stated in open Court that, withrespect tothoseitemsset forth
on page 2 of Exhibit A to the Conservator’ s Report and Recommendations(other than
the 1996 Volvo 850) Perry March has complied with the requirements set forth in
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Paragraph 2 of the Court’ s July 21, 1997 Order tha helist specifically which of those
itemsheisretaining and how they are being used or displayed. The Court accordingly
instructs the Conservator to permit Perry March to retain custody of those items
pursuant to the terms of the Bailment Agreement which he has executed.

On October 22, 1997, an Amended and Supplemental Petition by the Levines was filed
seeking to hold Perry March in contempt of court relative to the delivery of certain personal property
and asserting:

1 The quilt delivered was not the cross-stitched baby quilt described.
Another quilt was delivered which was the wrong one and will be returned to Mr.
March.

2. The bag delivered was not the black-beaded evening bag described.
Another bag was delivered which was the wrong one and will be returned to Mr.

March.

3. The Mind over Platter Cookbook was not delivered.

4. The two photo albums had many pictures taken out and left blank.

5. With respect to the furniture bel onging to Mark Levine, adrawver from
the antique secretary was shattered and broken in places.

6. The matching vanity dresser had a piece of wood broken off.

7. The wooden footstool was not delivered.

8. The encyclopedias were not delivered.

The Levinesfiled aMemo Brief regarding sanctions and contempt of court of Perry March
on December 8, 1997, after assertingthefailure of Mr. March to complete hisdeposition. The Memo
contains the following:

He was required by the Court to producethe Levines furniture in Chicago, Illinois,
on August 5, by agreement as set out in a court order. He did not do so. He had
previoudy shipped the Levines furniture down to Hammond, Indianaseveral weeks
prior thereto. He obviously knew where it was and failed to reveal such. Instead, he
had his brother send them a fax the day before the pick up date telling them to go to
Hammond, Indianato a strange place to pick up their furniture. The Levines should
not beforced to go to a strange place in another state, when Mr. March had control of
theitemsin his own household, and for his own unknown reasons had shipped them
down to acommercia establishment in Hammond, Indiana

The contempt was clearly afailureto follow the court order, and secondly, he
was trying to force them into picking up the furniture with a truck at another place.
Subsequently, after he was required by the court order of September 24 to have the
furniture delivered to the Levines at their condo in Deerfield, Illinois he did not
deliver certain itemsin good condition and he delivered several items that were not
correct. Even though a supplementa petition was filed setting forth what happened,
he has never tried to produce the correct items, nor has he offered to pay for the
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damage that was (apparently) created by the shipment down to Indiana and the
shipment back from Indiana. Hetriesto excuse his conduct on the basis that he saw
or may have seen the shipment after it came back from Indiana, but histestimony was
so confusing on this point that it is not worthy of belief. He had the items picked up
and moved to another state and re-returned at his own risk and yet he never did try to
inspect to seeif they werein good condition when brought back to Deerfield, Illinois.
He has to bear the responsibility. Secondly, he has to bear the responsibility of not
furnishing the correct items after being warned in asupplemental petition that hestill
failed to comply. We believe these actions are al a part of a continuing pattern of
willful contempt. Histestimony is attached.

Finally, he hasyet to thisdate, turned over thekitchen boxes (kit boxes), with
the items of great sentiment and memory, which he was ordered to produce for the
Levines' inspection and copying on September 24. His attorney, Ron March, was
giventwo alternatives by letter of Harris A. Gilbert dated October 15. On December
3, wereceived afax indicating the items would be shipped soon, but they have not
arrived.

OnJanuary 26, 1998, Marchfiled hisReply M emorandum Regardi ng Sanctionsand Contempt
of Court. In this memorandum, Mr. March observes.

Thereisalsotestimonythat certainitemsthat werefinally delivered inatimey
fashion were not in good condition, and Mr. March ddivered severd itemsthat were
not correct. The testimony of Mr. March under oath at the most recent hearing
indicates that he delivered the itemsin the condition that they were given to him and
that, again, he did not engage in any contemptuous conduct.

The Petitioners base a substantial part of their argument that Mr. March has
engaged in a continuing pattern of willful contempt. It is now acknowledged by all
parties that the kit-boxes were timely delivered to the Petitioners, along with at least
one or two items that did not appear by means of a good faith mistake in the earlier
delivery of the property to Deerfield, lllinois. Any further hearings on this matter
would also indicate that the kit-boxes remained in Mr. March’s attorney’ s office for
sometime awaiting representatives of the Petitioners’ to giveinstructionsasto where
they should be delivered or to be picked up by the Petitioners.

The Levines filed an Addendum response on February 11, 1998 to the Perry March brief
asserting, in part:

Inour original Brief, we pointed out the damage that had occurred with regard
to the antique secretary and antique vanity desk belonging to the Levines. We
overlooked thefact that these items were videotaped by the L evinesin Chicago many
months ago, long before Mr. March shipped them to Hammond, Indiana, and that he
has the responsibility for delivering same back in good condition. He has not to this
date offered to repair the damage or fix theitems.
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Although the “kit boxes’ have been sent to Jeff Mobley, thefollowing items
are still in Mr. March’s possession after he was at the last court hearing and warned
to return same to the Levines:

A. Black-beaded evening bag with multi-colored flowers

belonging to Mrs. Levine.

B. The cross-stitched baby quilt with nursery rhymes

hand-sewn by Janet’ s grandmother.

C. A wooden footstool with woven twine top.

D. It is still unexplained as to what happened to the

EncyclopediaBritannica

On July 15, 1998, the trial court entered an extensive Memorandum Opinion and Order
finding Perry Marchin civil contempt of court relativeto thedelivery of personal property, observing:

This Court finds the specific instances referenced above to be but a few
examples of Mr. March’s consistent noncompliance with court orders in this case.
Furthermore, this Court finds that Mr. March’s attempts to explain his failure to
comply with the July 21 Order unsatisfactory and unconvincing. The Court further
finds these events to constitute a troubling and consistent pattern of contemptuous
conduct, of which thereisclear and convincing evidence to conclude that Mr. March
isin contempt of Court. Sadly, in a case where the Court has aready commented on
the detrimental effect of high litigation costs on the Absentee’' s estate, Mr. March’'s
conduct has had the effect of turning arelatively simple matter, (e.g., the return of
specifically described persona property, on a specific date, at a specific time, & a
specific location) into a very protracted and intensely litigated affair.

In the same Order, the court imposed T.R.C.P. Rule 37 sanctions against Mr. March because
of his behavior during the course of his deposition and his action in terminating the deposition by
walkingout. Considering theentirety of thisorder of July 15, 1998, it isan understatement to observe
that the trial court found Perry March not to be a credible witness. On January 20, 1999 the court
entered an Order finding Mr. March to be in civil contempt of court and fined him $50 per day until
“Perry A. March returnsto the Levines the beaded bag, and the hand-stitched quilt belonging to the
Levines. Said judgment shall also continue until Perry A. March pays the gppropriate sum to the
Levinesfor the repar and refinishing of the Levines' furniture, which Perry A. March damaged.”

Such is a condensed synopsis of the original transcript filed under designation of Appellant
covering thethirty-one month period between the appoi ntment of the conservator and thefiling of the
Amended I ntervening Petition and Cross-Claim asserting awrongful death actionagainst Mr. March.

Under designation of the Levines, a Supplemental Record was filed on appea adding
additiona documents to the record, which are described in the supplemental transcript as follows:
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1. 11/15/96 Affidavit of Harris Gilbert setting forth Defendant March’'s
refusal to appear for his deposition while in Nashville;

2. Levines 11/15/96 Mation for Sanctions against Defendant March,
including letter dated 11/6/96 and deposition pages, regarding Defendant March’'s
refusal to appear for his deposition while in Nashville;

3. Defendant March’'s 11/22/96 Motion to Terminate Deposition,
including Affidavit, and 11/27/96 Order requiring Defendant March’ s attendance at
deposition;

4, 12/23/96 Order awarding sanctionsagaing Defendant Marchfor failure
to attend deposition;

5. Exhibit 8 to Court hearing of 2/14/97 filed on 3/17/97 regarding a
listing of Levines' personal property taken by Defendant March to Chicago to be
returned to Levines;

6. Levines 3/18/97 Supplemental Response regarding sanctions for
Defendant March’ s failure to deliver Levines' property as ordered by the Court;

7. 3/19/97 Order granting permission to take Defendant March’'s
deposition but not allowing questions about the death of Janet Levine March;

8. 3/31/97 Order, stating that Defendant March failed to comply with
prior Court Order concerning return of Levines' personal property and allowing
Levinesto videotape persond property at Defendant March’s Chicago residence.

9. Levines 4/17/97 Petition, including Exhibits 1, 2, and 3, regarding
request to videotape the Levines personal property held by Defendant March at his
Chicago residence;

10. Levines' 6/19/97 Motion for Sanctions regarding the deposition of
Defendant March;

11.  7/21/97 Order regarding delivery to Levines of Levines personal
property taken by Defendant March to Chicago;

12. Defendant March’s 8/20/97 Notice of Appea regarding delivery of
persond property to the Levines;

13. Levines 9/23/97 response brief, including exhibits, regarding
Defendant March'’s refusal to comply with Court Order regarding return of personal
property to the Levines,

14. Levines 12/8/97 Memorandum Brief filed in support of Motion for
Sanctions and Contempt including Exhibits 1 through 16, regarding Defendant
March’srefusal to return Levines personal property and comply with Court Order;

15.  Levines 1/27/98reply brief regarding sanctionsand contempt of Court
by Defendant March, specifically Defendant’ s misconduct during a deposition;

16.  Levines 11/17/98 Petition for Contempt regarding Defendant March’'s
failureto comply with Court’ sorder and return Levines persond property;

17. Levines 11/17/98 Request for Fees and Expenses, including Exhibit
4, for Defendant March’s failure to comply with the Court’s Order dated July 15,
1998;
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18. 1/20/99 Order regarding Defendant March’'s contempt for refusal to
obey Court Orders;

19. 1/20/99 Order concerning dismissal of Defendant March’s appeal;

20. Levines 2/3/99 Motion to Dismiss Defendant March’s Appeal;

21.  3/24/99 Order of the Court of Appeals regarding dismissd of
Defendant March’s Notice of Appeal regarding contempt orders;

22. Levines 7/2/99 Petition, including exhibits and supporting
memorandum brief, for Defendant March’s willful and deliberate refusal to comply
with Court Orders;

30. Pages 22-36 of the transcript from the January 5, 1999 hearing
regarding Defendant March’s failure to return to a handbag and a quilt and repair
furniture as ordered by the Court;

31 Pages 35-39 and pages 42-48 from transcript fromthe August 15, 1997
hearing regarding Defendant March’s failure to comply with Court Order on three
separae occasions,

32.  Cover page and pages 27-38 of transcript from September 24, 1997
hearing regarding Defendant March’s failureto obey Court’s Orders;

33.  Statement dated October 7, 1999 regarding Perry March’s failure to
appear for a noticed deposition;

Defendant March’s11/25/96 Complaint for Appointment of Receiver;
12/18/96 Order of Transfer to Probate Court by Chancellor Lyle;
11/25/96 Summons of Defendant March;
Defendant March’s 11/26/96 Motion to Transfer;

5. Defendant March’'s 1/21/97 Motion to Dismiss, which includes
satement by Defendant March that he is aparty;

6. Defendant March’s 7/16/97 Objection to Fees;

7. Defendant March’s 8/20/97 Notice of Apped;

8. 9/10/97 docketing statement for Court of Appeals, lising Defendant
March as a party and appd lant at Court of Appeals;

9. 9/16/97 Letter of Lionel Barrett designating record for Defendant
March’s appeal;

10. Defendant March’s 10/7/97 Notice of Apped;

11. Defendant March’s 8/14/98 Notice of Apped;

12.  10/4/99 Order of Magistrate Griffin regarding Defendant March’s
reguest to remove case to Federa Court; and

13.  Order filed March 20, 1997 from Chancery Court 97-90411.

A wWbh P

13-



From everything disclosed by the record up until July 16, 1999, the Levinesand Perry March
were litigating an in rem proceeding concerning only the personal property of the Absentee, Janet
Levine March, and the personal conduct of Perry March in the litigation.?

THE WRONGFUL DEATH ACTION

On July 16, 1999, the Levines sought to amend their original Intervening Petition of
November 6, 1996 in order to assert awrongful death action against Perry March, acting in “their
individual capacities as next friends of Janet March and as next friends of Samson and Tzipora
March.” Inthis Amended Intervening Petition and Cross-Claim they asserted:

5. On August 15, 1996, Perry March intentionally inflicted severe,
physical harm on Janet March and thereby proximately caused her death. The Cross-
Claimants bring this action against Perry March for the wrongful death of Janet
March.

6. Janet March and Perry March weremarriedin June 1987 in Nashville,
Tennessee. Samson March, their first child, wasborn August 27, 1990. Their second
child, TziporaMarch, wasborn May 17, 1994. Atthetime of the actsrelevant to this
action, Janet March and Perry March lived with their children at 3 Blackberry Road
in Nashville, Tennessee.

7. Thefirst few years of the marriage of Janet March and Perry March
were without marital problems. However, beginning in 1990, Janet March and Perry
March began having problems with their relaionship. Over time, Perry March
became physcally, verbally, and emotionally abusive toward Janet March. At Janet
March’s insistence, Perry March underwent severd years of psychiatric treatment.
Therelationship continued to deteriorate, and by 1996, Janet March and Perry March
argued frequently and Janet March was contempl ating divorce. In early August 1996,
the relationship had deteriorated so sharply that Perry March stayed in hotd rooms,
rather than at hiswife’'s house, from August 7 until August 13, 1996.

8. Perry March returned to the house occupied by Janet March and his
children on August 13, 1996. Despite hisreturn home, the marital problems between
Janet March and Perry March continued. On the night of August 15, 1996, Janet
March and Perry March had aheated argument. Perry March inflicted serious bodily
injury on Janet March during that argument. Asaproximate result of Perry March's
violent and wrongful act, Janet March died on August 15, 1996 or very shortly
thereafter.

9. After hekilled Janet March, Perry March began taking stepsto hide her
body and destroy evidence of his wrongful act. At about midnight on August 15,
1996, Perry March telephoned the Cross-Claimants and told them that he and Janet

2

Separate from the personal property, the real estate owned by Janet March was also the subject of the

litigation, but such is not material to the case at bar, it having been disposed of in conformity with the opinion of this
Court in March v. Levine, 1999 WL 140760.
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March had had an argument and that she had left the house. During a series of
telephone calls between the Cross-Claimants and Perry March over the next twenty-
four hours, Perry March fabricated other detail s of his sory. He eventually told the
Cross-Clamantsthat Janet March had said she wastaking atwelve-day vacation and
had given him a typed list of things to accomplish while she was gone. Still later,
Perry March told the Cross-Claimants that Janet March had taken her passport,
$1,500.00 cash, and three bags filled with clothes and personal items with her when
she left.

10.  On August 15, 1996, several hours before he called the Cross-
Claimants to claim that Janet March had left, Perry March called his brother, Ron
March, in Illinois and his sister, Kathy March, in Michigan. Within days of August
15, 1996, and at different times, Ron March, Kathy March, and Perry March’ sfather,
Arthur March, who resided in Mexico, came to Nashville.

11.  On or about August 23, 1996, Perry March began searching for a
crimina defense attorney. On August 29, 1996, at the insistence of the Cross-
Claimants, the Metro Police were notified that Janet March was missing. On
September 7, 1996, Janet March’s car was found at an apartment complex in
Nashville. Inside the car were personal items belonging to Janet March. Janet
March’s body has never been found.

12.  Onor about September 16, 1996, Metro Police asked Perry March to
consent to a search of the personal computer on which Janet March had supposedly
typedthelist of thingsfor Perry March to do while shewas on vacation. Perry March
refused to allow the search. Metro Police obtained a search warrant for the residence
and notified Perry March’s criminal defense attorney that they would execute the
warrant thefollowing day, September 17, 1996. When they searched thehouse, Metro
Police found that the computer’s hard drive had been forcefully removed from the
computer. It has never been recovered, and Perry March has not offered an
explanation for its disappearance.

13.  On September 17, 1996, Metro Police publicly declared Perry March
as the prime and only suspect in the homicide investigation of Janet March.

14.  Sincethat date, Perry March has consistently refused to cooperate with
the investigation into the death of Janet March. He has refused to answer questions
about her death; he has refused to cooperate with the Metro Police in their
investigation into the death; and he has hindered the investigation by, among other
acts, hiding the body of Janet March, destroying or hiding evidence of her death, and
by destroying or hiding the hard drive of the personal computer used by Janet March.

15.  Because Perry March killed Janet March, Samson March and Tzipora
March will be deprived for their lives of the love, affection, attention, devotion, and
guidance of their mother. Because Perry March killed Janet March, the Cross-
Claimants will be deprived for their lives of the love, affection, attention, devotion,
and guidance of their daughter.
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On July 26, 1999, Perry March filed his Special Appearance and Response to Motion Filed
on Intervening Wrongful Death Action. Inthispleading, hechallengestheintroduction of anentirely
new cause of action into an existing in rem action by use of Rule 15.01 of the Tennessee Rules of
Civil Procedure. Also, on July 26, 1999, the conservator for the absenteeof Janet Levine March filed
apetition, essentially, to berelieved from participation in thewrongful death action, assertingin part:

4. On November 6, 1996, Lawrence and Carolyn Levine filed with this
Court an*“Intervening Petition” setting forth that they were acting as* next friendsand
parents of Janet Gail Levine March and grandparents of Samson March and Tzipora
March.”

5. Since that date, the Levines have participated fully in this action,
including pursuing an appea from this Court’s Order of May 1997 approving a
settlement agreement with Perry March. However, the Levines have never filed a
Motion for leave to intervene in this matter or obtained leave of Court to intervene,
as is required by the express provisions of Rule 24, Tennessee Rules of Civil
Procedure.

6. TheL evineshave now sought leaveto amendtheir Intervening Petition
to assert a tort claim of wrongful death against Perry March. Allowance of this
amendment will not only radically alter the nature of this proceeding but will further
deplete the assets of this estate if the Conservator and his counsel are required to
participatein thisadditional litigation. Itisrespectfully submitted that the potentially
significant financial burdento thisestate of permitting the L evinesto commence what
is effectively a new cause of action is a rdevant consideraion for the Court in
determining whether “justicerequires’ that thisamendment be allowed in accordance
with the requirements of Rule 15, Tennessee Rules of Civil Procedure.

The proposed Amended I ntervening Petition and the objections thereto came on to be heard
by the trial court on July 30, 1999. At the conclusion of the hearing, the trial court observed:

| think Mr. Gideon also had the right to file a Rule 15 motion to amend the
previous matter, and so | believeit isproperly beforethe Court to fileit onthat matter.
Rule 15 clearly saysthat leave shall be freely given, and there’ s an appellant opinion
that says we don’'t haveto construeit. It meanswhat issays. That’sone of the very
few times |’ ve read a Court of Appeals opinion that says, “We don’'t have to explain
it. Just readit.” Andsoit saysthat.

Therefore- - and - - and any deficienciesin the amended petition are not to be
challenged at the Rule 15 hearing. They are to be challenged after the Rule 15 is
granted. About the only time | would have the right to say no on aRule15isif it's
theday of thetrid and there'sprejudiceor if the party just clearly had no standing and
there'sjust absolutely no way to do it.

But | feel I'm compelled to grant that. | feel that | should grant it, so I'm
granting the motion and petition of Lawrence and Carolyn Levine to amend their
petition to intervene and to bring what we refer to as awrongful death action.
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Now, having granted that, then Mr. Barrett, on behalf of Mr. March or any
other party, would have the right to file a motion to dismiss, a motion for a more
specific statement, a motion to remove Lawrence or Carolyn Levine as next kin
because someone else has a superior right or they have a conflict of interest or what
have you. But those matters actually occur on the second phase, the second hearing.
That’ s the way that Rule is written, and that' s the way | have followed it for almost
20 yearsin this business.

So, Mr. Gideon, your motion to intervene and to proceed with a wrongful
death action is granted.

On August 10, 1999, the trial court entered an Order allowing the Amended Intervening
Petition and Cross-Claim holding:

The Motion for Leave to Amend the Intervening Petition heretofore filed is
well takenandisgranted. Pursuant to Tenn. R. Civ. P. 15.01, the Petitioner shall have
fifteen days from July 30, 1999, the date of the hearing of this matter, in which to
answer the cross-claim. The Court finds that the Intervening Petitioners, Lawrence
Levineand Carolyn Levine, areappropriateintervening partiesand are properly before
this Court.

The Court aso finds that the Intervening Petitioners, Lawrence Levine and
Carolyn Levine, have standing to bring the wrongful death action as next friends of
Janet Levine March and as next friends of Samson March and Tzipora March. The
Court also findsthat it has jurisdiction to preside over all issuesthat have heretofore
been properly brought beforeit in this matter, including the allegations in the cross-
claimfor wrongful death brought by the Intervening Petitioners, LawrenceLevineand
Carolyn Levine.

The motion of the Conservator to be excluded from participation in discovery
and other matters related to the wrongful desth action is granted.

We hold that the trid court erred in dlowing the amendment.

It isapparent that thetrial court took literally the observation of the Supreme Court in Branch
v. Warren, 527 S.\W.2d 89, 92 (Tenn. 1975) whereinitisstated: “ Indeed, the statute (section 20-1505,
T.C.A.) which conferred ameasure of discretion on trial judges was repealed and Rule 15 standsin
itsplace and stead. That ruleneeds no construction; it means precisely what it says, that * leave shall
be freely given.” ”

Takenliterallyandinisolation, thisgeneral statement would destroy any discretioninthetrial
court about alowing or disallowing amendments under Rule 15.01. Since Federal Rule of Civil
Procedure 15(a) and Tennessee Rule of Civil Procedure 15.01 areidentical, decisionsunder Federd
Rule 15(a) may beconsidered in congruing Tennessee Rule15.01. Gamblev. Hospital Corp. of Am.,
676 S.W.2d 340 (Tenn. Ct. App. 1984).
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The granting or denying of amotion to amend iswithin the sound discretion of thetrial court
and will bereversed only for an abuse of discretion. Zenith Radio Corp. v. Hazeltine Research, Inc.,
401 U.S. 321, 91 S.Ct. 795, 28 L.Ed.2d 77 (1971); Merriman v. Smith, 599 S.W.2d 548 (Tenn. Ct.
App. 1979).

In Merriman v. Smith, this Court observed:

Hageman v. Sgnal L.P. Gas, Inc., 486 F.2d 479 (6" Cir. 1973), although it
discusses the Federal Rules of Civil Procedure, Rule 15, sets out some of the broad
and legitimate factors atrial judge should weigh in considering a Motion to Amend:
Undue delay in filing; lack of notice to the opposing party; bad faith by the moving
party, repeated failure to cure deficiencies by previous amendments, undue prejudice
to the opposing party, and futility of amendment.

Merriman, 599 SW.2d at 559.2
In this case:

1 Theentire proceeding in theprobatecourt from October 30, 1996 to July 16, 1999 was
apurely in rem proceeding under the absentee estates statutes that dealt solely with the persond and
real property of Janet Levine March.

2. The thirty-one month delay between thefiling of the original Intervening Petition by
the Levines on November 6, 1996 and the filing of the Amended Intervening Petition and Cross
Complaint for Wrongful Death on July 16, 1999 is unexplained in the record.

3. There is no assertion by the Levines of any newly discovered evidence of wrongful
death discovered subsequent to the November 6, 1996 Intervening Petition.

4, All of thefactsalleged inthe July 16, 1999 Amended I ntervening Petition and Cross-
Claimfor wrongful death were known tothe L evinesat thetime of thefiling of the November 6, 1996
Intervening Petition.

UNDUE DELAY

While delay alone is an insufficient basis for denying leave to amend, Moore v. City of
Paducah, 790 F.2d 557, 562 (6" Cir. 1986), unexplained delay coupled with other factors may
constitute“undue delay” within the meaning of the Rule as construed in Foman v. Davis, Merriman
v. Smith and other cases. One such factor is where the party seeking to amend has known al of the
facts underlying the amendment since the beginning of the litigation. “[L]ate amendments to assert
new theories are not reviewed favorably when the facts and the theory have been known to the party
seeking amendment since the inception of the cause of action.” Acri v. International Ass'n. of
Machinist and Aerospace Workers, 781 F.2d 1393, 1398 (9" Cir. 1986). See also Royal Ins. Co. of

3 These are the same factors established by the United States Supreme Court in Foman v. Davis, 371

U.S. 178, 83 S.Ct. 229, 9 L .Ed.2d 222 (1962).
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Am. v. Southwest Marine, 194 F.3d 1009, 1016-17 (9" Cir. 1999); Dugginsv. Steak ‘n Shake, Inc.
195 F.3d 828, 834 (6" Cir. 1999).

In upholding the denial by the trial court of leave to amend, the Tenth Circuit Court of
Appeals observed in McKnight v. Kimberly Clark Corp., 149 F.3d 1125 (10" Cir. 1998):

The motion was filed a full year after the date of the initial pleading. Many key
individuas would have had to be deposed again if the complaint was amended.
Further, it appeas that plaintiff was aware of all the information on which his
proposed amended complaint was based prior to filing the origina complaint.
Paintiff offered no explanation for the undue delay.

Wewill not disturb adistrict court’ sdecision to deny amotion to amend if the
opposing party will beunduly prejudiced by the amendment. Federal Insurance Co.
v. Gates Learjet Corp., 823 F.2d 383, 387 (10" Cir. 1987). In this case, prejudice
would clearly result. Whilewerecognizethat Fed.R.Civ.P. 15(a) requiresthat “leave
shall be freely given,” we have previously held that undue delay is sufficient to deny
such leave. See First City Bank v. Air Capitol Aircraft Sales, Inc., 820 F.2d 1127,
1133 (10" Cir. 1987).

McKnight, 149 F.3d at 1130.

Another factor relating to undue delay is prejudice to the opposing party. Reopening of
discovery aone creates significant prejudice. City of Paducah, 790 F.2d 557. This factor is, of
course, significantly discounted in this case because of repeated discovery evasion by Perry March,
but it must be noted that no reason, justifiable or otherwise, appears from thisrecord to explain why
theLevinesdid not allegetheir wrongful death claimintheir original Intervening Petition and thereby
alleviate the necessity for reopening discovery thirty-one months | ater.

NEW CAUSE OF ACTION PROBLEM

A related and equally persuasive reason exists for denying leave to amend inthis case. The
“absentee” estate proceedings had been a issue for thirty-one months before the wrongful desth
amendment was sought. Much discovery and near-endless proceedings had already occurred in the
trial court, al relating to the property of Janet March. The belated Amendment to the Intervening
Petition and Cross-Claim against Perry March aleging wrongful deathintroduced an entirely separate
proceeding into a statutory inrem case. In King v. King, 922 F.Supp. 700, 704 (D.N.H. 1996), the
court addressed just such a problem holding, “the court finds that the addition of the proposed new
claim would require discovery into matters that were not previously part of this action, and would
likely further delay these already much delayed proceedings. TheFirst Circuit hasleft no doubt that
‘thefurther along acaseistoward trial, the greater the threat of prejudice and dday when new claims
are belatedly added.” Executive Leasing Corporation v. Banco Popular de Porta Rico, 48 F.3d 66,
71 (1* Cir.)” Seealso Groth v. Orkin Exterminating Co., Inc., 909 F.Supp. 1143 (C.D. Ill. 1995);
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Burger v. Edgewater Steel Co., 911 F.2d 911 (3" Cir. 1990); Grant v. News Group Boston, Inc., 55
F.3d 1 (1* Cir. 1995).

Thedifficulty inanother context iswell stated by Appelleesintheir responsein this Court to
Appellant’s Motion for Voluntary Dismissal of thisappeal. Said Appellees on February 10, 2001

l. THECOURTAND ALL PARTIESINVOLVED RECOGNIZED FROM THE
BEGINNING OF THE WRONGFUL DEATH CLAIM THAT IT WAS A
SEPARATE AND DISTINCT CASE PROSECUTED APART FROM THE
PROBATE CASE

Onthe sameday the Trid Court granted the Appellees’ request to amendtheir
Probate Court petition and assert wrongful death clams, the Trial Court also ruled the
wrongful death claims would constitute a separate cause of action. In doing so, the
Trial Court separated the parties and the causes of action. In the probate case, the
parties were: the Levines, the Conservator, and Perry March. In the wrongful death
action, the partieswere: the L evines and Samson and TziporaMarch asPlaintiffsand
Perry March as the Defendant. The children were not a party to the absentee estate
case, and the Conservator was not a party to the wrongful death case. 1nthe July 30,
1999 proceeding, the Court ruled:

MR. LEEMAN: Y ou do need to address our request that you instruct us not to
be involved in the wrongful death matter.

THE COURT: Correct. Thank you, Mr. Leeman. | did need to addressthat,
and | was about to overlook it.

A wrongful death action is brought on the behalf of the
surviving spouse or minor children. Even if there's a
decedent’s estate open, even if there’'s an executor or
administrator of the estate, the executor and administrator
don’'t have to be the plaintiff.

Y ou don’'t haveto open adecedent’ sestate to bring that action.
It, under statute, is the right of the surviving spouse and/or
minor children. The point being here that even though we
have a Conservator, even if we had an executor, they would
not have to be a party to that action. They would havearight
to say we want to be the party, but they would not have to be.

So for that reason, Mr. Leeman is correct that the Conservator
does not have to be a party to the wrongful death action. And
based upon their express desires tha, to save the
conservatorship money, they would like to be excluded from
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that, so they don’'t have an affirmative duty to participate or
monitor, | agree.

And so the Conservator shall not be obligated and shall have
no duty to participatein awrongful death action, whether it be
brought by the Levines against Perry March, whether it be
brought by Arthur March againg LawrenceL evine or anybody
ese. ...

Clearly, the Trial Court ruled that, with the addition and subtraction of parties
in the two, different lawsuits, the wrongful death action became a distinct cause of
action. Thewrongful death action wasprosecuted entirely separately fromthe probate
proceedings, and the Conservator did not participate in any way in thewrongful death
case.

Accordingly, there was never more than one claim for relief present in any
action pending beforethe Trial Court. There was, and remains, aprobate proceeding
involving the conservatorship of Janet Levine's estate. There was also, as a
completdy separate cause of action, a wrongful death action unrelaed to the
conservatorship, except that the cases shared the same decedent.

Moreover, the Trial Court assigned a separate docket number to the wrongful
death action and directed the clerk to maintain the file as a separate case. The Trial
Court’s Order of October 20, 2000 clearly addresses the wrongful death action as
being “ distinguished from the Absentee Conservatorship and Receivership.”

The wrongful death claims were prosecuted from the beginning as separae
from and unrel ated to the probate caseinvolving theconservatorship of Janet Levine's
estate. They were not the same action as contemplated by Tenn. R. Civ. P. 54.02.
Accordingly, the continuing pendency of the conservatorship does not affect the
finality of the wrongful death judgment.

COMPULSORY JOINDER OF THE CONSERVATOR PROBLEM

Far from relieving the practical problemsin this case and conserving judicial resources, the
course of action taken has had the opposite effect. With apologiesto Senator Carmack, the pewter
handl e has been welded to the wooden spoon. Without the conservator being a party to the wrongful
death action, heisnot bound by the finding of death, wrongful or otherwise. Under Tennessee Code
Annotated section 30-3-102(1984) the issue of death “shall go to the court or jury as one of fact to
be determined upon evidence.”*

4 The specific language that the issue of death “shall go to the court or jury as one of fact to be

determined upon evidence” contained in Tennessee Code Annotated section 30-3-102 (1984) was deleted by Chapter
121 of the Public Acts of 2001effective April 26, 2001. The overall effect, however, of Tennessee Code Annotated
section 30-3-102, as amended by Chapter 121 of the Public Acts of 2001, and the provisions of Tennessee Code
Annotated section 30-3-108 (2001), as amended by the same Act, still require a factual hearing on the question of death

(continued...)
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Tennessee Code Annotated section 30-3-108(2001), relative to the final hearing on the
absentee estate provides, in part:

@ At any time during the proceedings, upon application to the court and
presentation of satisfactory evidence of the absentee’'s death, the court may make a
final finding and decree that the absentee is dead, in which event the decree and a
transcript of all the receivership proceedings shall be certified to the probate court for
any administration required by law upon the estate of adecedent, and thereceivership
court shall proceed no further except for the purposes hereinafter set forth in § 30-3-
110, subdivisions (1) and (3).

Thefinding of death by the trial court in the wrongful death action cannot be resjudicata as
to the absentee estate or its conservator, as the conservator is not a party to the action. It is
inconceivable that a default judgment against Perry March, based on no evidence, would work
collateral estoppel on the conservator, or any third party deding with the conservator, and thereby
provide a substitute for evidence of death required by Tennessee Code Annotated sections 30-3-102
and 30-3-108. See Stateex rel. Cihlar v. Crawford, 39 SW.3d 172 (Tenn. Ct. App. 2000).

We are left with the strange paradox that Janet March is alive (or at least not established by
evidence to be otherwise) for the purpose of the absentee estate but deceased for the purpose of the
wrongful death action against Perry March.

Appellant March asserts on appeal that the conservator of the absentee estate is an
indispensable party to the wrongful death action. Appellant points out that a party who will be
directly affected by a decree and whose interest is not represented by any other party to thelitigation
is an indispensable or necessary party. It is difficult, however, to say that the conservator will be
directly affected by the wrongful death decree. The conservator simply continues as before until he
is relieved by a finding of death under the absentee estate statute, by evidence of death, or by
unexplained absence for seven years under Tennessee Code Annotated section 30-3-102(a)(2001).°
By Chapter 121 of the Public Acts of 2001, the legislature may have resolved the problemin futuro
but not now.

4(...conti nued)
which hearing must take i nto consideration the presumption of death resulting from unexplained absence for seven years.

5 Prior to Chapter 121 of the Public Acts of 2001, effective April 26, 2001, section 30-3-102 specifically
provided that there was no presumption of death to be drawn by seven years of unexplained absence. By section 1(a)
of this Act, the common law presumption of death from seven years unexplained absence was reinstated. The
presumption is rebuttable, but unrebutted, will support a final decree dissolving the conservatorship estate per section
30-3-108(c), as that Code section was amended by section 3(c) of the 2001 Act. By the terms of section 6 thereof,
chapter 121 of the Public Actsof 2001 isapplicableto any person whose death has not previously been adjudicated under
Title 30 Chapter 3 part 1 regardless of the date of disappearance or absence.
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THE DEFAULT JUDGMENT

The Amendment to the Intervening Petition and Cross-Claim alleging wrongful death was
alowed by the trial court after a hearing on July 30, 1999. On February 8, 2000, the trid court
granted judgment by default against Perry March for the wrongful death of Janet Levine March
holding: “ This court has held on two occasions that Perry March isawillfully disobedient party and
haswillfully disobeyed unambiguous, specific ordersof thisCourt. The Court findsthat Perry March
continues to be awillfully disobedient party.” The Order then, as a sanction under Tennessee Rule
of Civil Procedure 37.02(c), struck the Answer of Perry March to the Amended Intervening Petition
and Cross-Claim and granted a judgment against Perry March asto liability for the wrongful death
of Janet Levine March in the same language as was contained in the Amended Intervening Petition
and Cross-Claim.

Inthisaction, wehold that thetrial court wasin error. Judgment by default for failureto obey
an order to provide discovery isan extreme sanction. Shahrdar v. Global Hous., Inc., 983 SW.2d
230, 236 (Tenn. Ct. App. 1998). The Levines sought, in vain, after the trial court allowed the
wrongful death amendment, to compel Perry March to return to Nashville to give his discovery
deposition. Thetrid court ordered him to return to Nashville. He countered with a proposal for a
telephonic deposition or to submit to adeposition in the community of hisresidencein Mexico. He
also asserted an unconvincing argument that he lacked the financial resourcesto returnto Nashville.

When onereviewsthe behavior of Perry March from November of 1996 up to the date of the
filing of the wrongful death claim in July of 1999, ailmost any sanction would have been justified.
However, it isthe conduct of March following the conversion of this case to awrongful death action
that must be judged, rather than his previous conduct. Default judgments in general should be set
aside if reasonable doubt exists as to the conduct of the defaulting party. Tennessee State Bank v.
Lay, 609 SW.2d 525 (Tenn. Ct. App. 1980); Nelson v. Smpson, 826 S.W.2d 483 (Tenn. Ct. App.
1991). This rule must be balanced against the rule that the trial judge may be reversed on the
imposition of sanctions only by an affirmative showing of an abuse of discretion. Brooksv. United
Unif. Co., 682 S.W.2d 913 (Tenn. 1984).

Following the default judgment, the trial court, on April 4, 2000, denied Appellant’s
applicationto set thejudgment aside. The courtimpaneled ajury to determine damagesand approved
thejury’ sverdict of $113,500,000.00 indamages against Perry March for thewrongful death of Janet
Levine March.

Considering the conduct of Mr. March subsequent to the filing of the wrongful death action,
the imposition of a default judgment is simply too drastic a sanction for hisbehavior. Throughout
thisentire proceeding, Perry March has not been the only transgressor. The Levines, in their zed to
sustain their position and to punish Perry March for what they sincerely believe to be the murder of
their daughter, have contributed greatly to the problems in this case. This Court recognizes the
patience and fortitude of the learned trial judge in trying his best to control this litigation, preserve
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the absentee estate, and maintain the integrity of his court in the face of nearly insurmountable
challenges.

CONCLUSION

Thejudgment of thetrial court allowing the amendment under Rule 15.01 of Tennessee Rules
of Civil Procedureto assert awrongful death action isreversed. The default judgment for wrongful
death and the ensuing award of damages against Perry March is reversed.

Appellant seeks areversal and dismissal as an adjudication upon the merits of the wrongful
death action. He cannot have both a holding that the amendment was erroneously alowed and the
default judgment erroneously entered and, at the sametime, claim the benefit of an adjudication upon
the merits. If the amendment under Rule 15.01 was erroneous, there has been no adjudication upon
themerits. Whether the purported wrongful death actionispremature, timey, or barred by the Statute
of Limitations must await adjudication on another date.

Thejudgment of thetrial court isreversed, andthe caseisremanded with directionstodismiss
the wrongful death action and proceed with the absentee estate inrem action. Costs of the cause are
assessed to Appellees.

WILLIAM B. CAIN, JUDGE
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