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Inthis case, abrother and sister disputewho isthe actual owner of property formerly owned by their
deceased parents. We are asked to decideif thetrial court properly relied upon promissory estoppe
and adverse possession to recogni ze that the brother had adefenseto this clam for possession. We
affirm the decison of thetrial court.
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Affirmed and Remanded

BeN H. CANTRELL, P.J., M.S,, delivered the opinion of the court, in which WiLLiam B. CaIn, J. and
DoN R. AsH, Sp.J. joined.

Jerre M. Hood, Winchester, Tennessee, for the appellants, David Elliott and Sharon N. Elliott.
Paul Cross, Monteagle, Tennessee, for the appdlee, Leroy McBee.
OPINION
l.

Harvey and Frankie McBee owned alargetract of property inthe Sewanee areaof Franklin
County. Frankie McBeegave her son Leroy McBee, the appellee, permission to keep hisdaughter' s
horse on aportion of that land in themid 1970's. We will refer to this portion of the property as*“the
Hillside.” He mowed the land, built afence and built abarn, and continued to treat the property as
hisown. Hissister, Sharon Elliott, and her husband, the appellants, also lived on the property and
helped care for Harvey and Frankie McBee when they becameill.

At afamily meeting, shortly before Frankie M cBe€e s death on June 6, 1984, Frankie McBee
discussed which of her childrenwould receive what piece of property. Despite expressing an intent
for Leroy to have the Hillside, Mr. and Mrs. M cBee deeded the house and a portion of the property



to Sharon and her husband. The deed included the Hillside in the description. The possession of
the property did not change, however, and Leroy continued to treat the Hillside as his own.

In 1993 Leroy began constructing a house on the property. Mr. and Mrs. Elliott did not
complain. The construction involved building a septic tank and drainage system, building a
driveway within 50-75 feet of the Elliotts’ house, and extending el ectric and telephone serviceto the
site. Although the house was never completed, the construction faltered because of alack of funds,
not because the Elliotts protested that the house was being built on their land.

On March 5, 1999, Appelleefiled acomplaint in the Franklin County Chancery Court. The
complaint stated that the conveyance of the property to the Elliotts had been made subject to the
condition that the Hillside would be given to Appellee. Appelleerequested thetrial court to decree
that he owned the Hillside. The Appellants filed an answer and counter-complaint on August 18,
1999 asking that Appellee be required to remove all fencing and improvements onthe Hillside. On
August 17, 2000, Appelleefiled anon-suit for his cause of action. The parties continued on to trial
solely on the counter-complaint on September 21, 2000. Thetrial court held for the Appelleein a
judgment filed December 1, 2000.

In the Final Order the trial court made these findings of fact:

1. All parties were aware of the intention of the mother of Leroy McBee and
Sharon Elliott to deed the subject property to the Counter-Defendant.

2. The subject property had been referred to in the family as“Leroy’ s hillside”
according to the testimony of Bill Sells and Bobby Jo McBee.

3. Counter-Plaintiffs agreed that the subject property was Counter-Defendant’ s
and never asserted the contrary until shortly before thislitigation arose.

4, The conveying of the subject property to Counter-Plaintiffs by the mother of
Sharon Elliott and Leroy McBee was without consideration.

5. Counter-Plaintiffs acknowledged the improvements Counter-Defendant had
made on the subject property.

6. Counter-Plaintiffs had remarked severa times while construction of the
house on the subject property by Counter-Defendant was in progress to the
effect “If he wants to do it, let him do it”, and that Counter-Plaintiffs
position was benefited by such construction.

7. Such construction included (but was not limited to) the hauling in of eighty
loads of field dirt onto the subject property.

8. Counter-Defendant’ s daughter had lived on the subject property under the
authority of Counter-Defendant in a camper trailer for aperiod of time.

9. Counter-Defendant maintained the subject property since some time in the
1970's.

10. Mr. Bill Elliott, not related to any party in this suit, had been directed prior
to the cutting of trees on the subject property, by Counter-Plaintiffs, to check
with Counter-Defendant; aresult which isreached through acombination of
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the testimony of the said Bill Elliott, which was that he had asked either
Counter-Plaintiffsor Bill Sells, together with thetestimony of Bill Selsthat
he was certain that he had not been the one giving Bill Elliott such a
direction.

11.  Counter-Defendant relied on the assertions of the Counter-Plaintiffs, or at
least those of Counter-Plaintiff Sharon Elliott together with the silence and
non-action of Counter-Plaintiff David Elliott, who must have known of the
assertions of Sharon Elliott, that Counter-Defendant’s ownership of the
subject property was secure, lacking only in the execution of a deed which
had been promised as forth coming, to his detriment.

Appellants present two issues on appeal: (1) Whether the trial court erred in applying
promissory estoppel to convey title of an unconsummated gift to Appellee of real estate when title
to same is clearly vested in the Appellants by deed; and (2) Whether the trial court erred in
permitting the Appellee to defend by applying Tenn. Code Ann. § 28-2-103.

A. ADVERSE POSSESSION

Tennessee Code Annotated § 28-2-103 providesfor aseven year limitation for suits against
personswho areholding property by adversepossession. Merely failingto bring suit for sevenyears
isnot enough for a party to lose theright to reclaim possession of his property. The holding by the
opposite party must be adverse; that is exclusive, actual, adverse, continuous, open and notorious
possession for theentire sevenyears. SequatchieValleyCoal & Iron Co. v. Coppinger, 32 S.W. 465,
466 (Tenn. 1895); Kirkman v. Brown, 27 SW. 709, 710 (Tenn. 1894).

In this case, the Appellee originally gained possession of the property by permission from
hismother, and she wished him to have the property after her death. However, shedid not deed the
property to him.

The courtsin this state have been faced with the issue of adverse possession stemming from
a parol gift on more than one occasion. In Jordan v. Maney, 78 Tenn. 135 (Tenn. 1882), the
creditorsof the deceased, Dr. James Maney, filed suit against the executors of the estate. Dr. Maney
had had his property divided into threeportions. Each one of these portionshad one of hischildren’s
nameswritten on the plat. The children were put in possession of the portionsallotted to them. Dr.
Maney kept the title to the property and never made aformal gift to the children. “The possession
thus acquired was continued by the sons and son-in-law and their families. . . until thefiling of the
bill.” Jordan v. Maney 78 Tenn. 135 (1882). The supreme court then stated:

A father may, no doubt, make a parol gift of land to a child, and the holding

of the child may be adverse to the father for the length of time necessary tovest him
with a possessory right under the satute; Haynes v. Jones, 2 Head, 372. But proof
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of the gift must be clear, and the holding plainly and unmistakably adverse and
continuous to work such a result.

Jordan, 78 Tenn. at 135.

Our supreme court again visited the adverse possession of property in light of a parol gift
issue in Choate v. Sewell, 221 SW. 190 (Tenn. 1920). In Choate, our supreme court upheld atrial
court’s decision that a daughter and her husband had become the owners of certain property by
adverse possession. The trial court found that they had been given the land by the father and
remained on theland for 17 years. Id. at 191. Thetrial court then held that the land the couple had
enclosed and had been in possession of for more than seven years had become their property. Id.
Therefore, the court required proof of both agift and adverse possession. Thisrule hasbeen applied
in subsequent cases dealing with thisissue. See e.g., In re Estate of Garrett, No. M1999-01282-
COA-R3-CV (Tenn. Ct. App. Oct. 12, 2001); Walker v. Moore, 745 SW.2d 292 (Tenn. Ct. App.
1987); Mercy v. Miller, 166 SW.2d 628 (Tenn. Ct. App. 1942).

In this situation there was adequate evidence to support the trid court’ s conclusion of both
a gift and adverse possession. A gift requires both donative intent and delivery. In re Estate of
Bligh, 30 SW.3d 319, 321 (Tenn. Ct. App. 2000). Donative intent was shown at tria through
various witnesses, including that of Appellant Sharon Elliott. She testified that when Appellee let
one of his brothers build a garage on the disputed property her mother could not understand why
Appelleewas|etting him build agarage on what their mother considered Appellee’sland. Shealso
stated that her mother deeded her the disputed property but did not make a deed to the appellee
becausehedid not bring the paperwork needed to makethetransfer. Everyoneinthefamily referred
tothe Hillsde as“Leroy’ sHillside.” The purpose of the meeting before Mrs. McBee' s death was
to divide the real property among the children. It appears to the court that the mother intended to
distribute the disputed Hillside to the Appellee, and felt that she had done so, but she did not make
aformal transfer by deed.

As stated above, delivery isalso required for acomplete gift. For real property, thisusudly
requires the transfer of the deed. Leadford v. Leadford, 3 Tenn. Civ. App. 502 (1912). However,
where the question of adverse possession isinvolved there could not have been adelivery of adeed.
In Choate, the supreme court recognized acompl eted gift despite the absence of adeed. Wetoofind
the completion of agift in this particular situation.

We now turn to whether there was sufficient proof of adverse possession. As stated above,
adverse possession requires both aholding of the property for seven yearsasrequired by statute and
the exclusive, actual, adverse, continuous, open and notorious possession for the entire seven years
as required under caselaw. The Appdlee initially erected a fence on the land in the fall of 1979.
Therewas abundant evidenceto sustainthetrial judge’ sfindings. Throughout the yearsup until this
suit was filed in 1999, Appellee kept a horse on the land, built a barn, mowed the land monthly,
began building a house on the land, including bringing in 80 loads of dirt and beginning a
foundation, and allowed his daughter to live on the land in atrailer with phoneand electric service.
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All this activity occurred on property next door to Appellants’ house. The foregoing is sufficient
proof of open and notorious possession.

We find that there is ample evidence in the record of both a gift and adverse possession to
support the trial court’s decision in favor of Appellee.

B. PROMISSORY ESTOPPEL

Appellantsstateintheir issuethat thetrial court erred by gpplying promissory estoppel inthis
case. Appellants seem to focus on the fact that the gift was uncompleted. Whether the gift was
completed asto Appelleeisnot relevant to whether theappellees are estopped to insist that they own
theproperty. Paragraph 11. of the court’ sFinal Order refersto A ppelleerelying upon promisesmade
by the Appellants, not by Appellee’s mother.

InFoster & Creighton Co. v. Wlson Contracting Co., Inc., 579 SW.2d 422 (Tenn. Ct. App.
1978), this court set out the definition of promissory estoppel. We stated:

Where one makes a promisewhich the promisor should reasonably expect to induce
action or forbearance of a definite and substantial character on the part of the
promisee, and where such promise does in fact induce such action or forbearance, it
isbinding if injustice can be avoided only by enforcement of the promise. 17 C.J.S.
Contracts § 74 p. 764. The same rule has been called the doctrine of promissory
estoppel.

Foster & Creighton Co., 579 SW.2d at 427. The evidence showed that Appellee was repeatedly
told by Appellant Sharon Elliott that she did not claim any title to the property. He dearly rdied
upon her promise and hisreliance led him to improve the property and to refrain from bringing suit
to obtain title.

We hold that there is ample evidence in the record to support the trial court’s decison in
favor of Appellee. We remand the cause to the Chancery Court for Franklin County for any further
proceedings necessary. Tax the costs on appeal to the Appellants, David and Sharon Elliott.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.



