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The Chancery Court of Sumner County denied enforcement of a lease with an option to purchase.
On appeal the lessee argues that the chancellor erred in refusing to alow a copy of the lease/option
to be introduced into evidence after he testified that the original had been lost. We find that the
chancellor refused to allow the lease/option into evidence because of alack of trustworthy proof
regarding its execution. Therefore, we afirm.
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BEN H. CANTRELL, P.J., M.S,, delivered the opinion of the court, in which PATRICIA J. COTTRELL,
J.and ALLEN W. WALLACE, Sp. J., joined.
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OPINION

Leroy Smith, an eghty-nine-year-old man, owned a farm of approximately 135 acres near
Hendersonville. Asearly as1990, Ronald W. Gourley had tried to buy the farm, but Mr. Smith was
not willing to sell it. On September 15, 1999, Mr. Smith and his sister leased the farm to Mr.
Gourley. Mr. Gourley claimsthat Mr. Smith and his sister signed afive-year |ease with an option
to purchase for a sales price of $600,000. There are two copies in the technical record of a
handwritten document signed by Mr. Gourley, inwhich hepromisesto usethefarmfor grazing cows
and horses only, to keep the fences up and to hold Mr. Smith harmlessfor any injury on the farm or
from straying cattle. One copy containsonly the signature of Mr. Gourley. The other copy contains
what looks like Mr. Smith’sand his sigter’ s signature from another document. Mr. Gourley, who
took possession of all documentsto copy them, had no explanation for how the two copies came to
be different.



On October 28, 1999, Mr. Smith had his attorney write to Mr. Gourley, demanding an
acknowledgment that the five-year |easewas never executed and that thelease wasfor oneyear only.
The letter stated that Mr. Smith did not wish to tie the property up for a long term because of his
advanced age.

On December 6, 2000, Mr. Smith filed this action, alleging that the five-year lease with
option to purchase was fraudulent and should be declared void and unenforceable. Mr. Gourley
joined issue on Mr. Smith’s claim and counterclaimed for enforcement of the agreement. At the
trial, Mr. Gourley was unable to produce the original lease and he could not explain where or how
it had been lost. Thechancdlor refused to allow acopy to be introduced into evidence. The court,
therefore, held that the lease/option was void and unenforceable.

The parties fought this battle over the best evidencerule. The rule requires the production
of the original writing to prove its content unless the origind is shown to be unavailable for some
reason other than serious fault of the proponent. See 29 Am.Jur.2d Evidence § 1049. Tennessee's
version of therule, along with its exceptions, has been adopted in Article X of the Tennessee Rules
of Evidence. Rule 1002 adopts the rule, “except as otherwise provided in these rules or by act of
Congress or the Tennessee Legislature.” Rule 1003 allows a duplicate to be admitted, “unless a
genuinequestionisraised asto the authenticity of theoriginal.” A duplicateisdefined in Rule 1001
to include acopy made by any of the common means of reproduction. The courts have referred to
such copies as “duplicate originals.” See Sate v. Chance, 778 S.\W.2d 457, 460 (Tenn. Cr. App.
1989). Rule 1004 coversthe situation where neither an origind nor aduplicateisoffered. It allows
other evidence of the content of the writing under the circumstances described in the rule.

But these rules assumethat an authentic origind exists, and the whole point of Mr. Smith’s
original complaint was to show that the five-year written lease was fraudulent and should be held
voidand unenforceable. Asthecourt saidinClaridayv. Sate, 552 S.W.2d 759, 766 (Tenn. Cr. App.
1976), “What isrelevant is not the ‘document’ itself, but the fact that it was ‘executed.”” On this
point, “the law requires that the evidence offered to prove by parol the execution and the contents
of awritten instrument which isnot produced shall be of the most satisfactory character, or what is
known as clear, cogent and convincing evidence.” Pearson v. McCallum, 173 SW.2d 150, 158
(Tenn. Ct. App. 1941). “Itistruethat secondary evidence of the proper kind may be introduced to
show that a document existed, and it is the province of the court to determine whether such
document ever existed.” Hill v. Hill, 403 S\W.2d 769, 777 (Tenn. Ct. App. 1965).

Although fought over the best evidence rule, we think the chancellor’s decision clearly
reflects his conclusion that the evidence failed to show that Mr. Smith actually executed the written
lease purchase agreement. The chancellor’s order says that on the question of the execution of the
leaseMr. Gourley’ stestimony was not credible. Onthe other hand, Mr. Smith denied signing along
term lease, and the court thought he was a credible witness. On the credibility question, the court’s



determination is entitled to great weight on appeal. Town of Alamo v. Forcum-James Co., 327
SW.2d 47 (Tenn. 1959).

We think the weight of the evidence supports the chancellor’ s conclusion. A realtor whose
testimony the chancellor believed testified that hehad tried to list the property six monthsbeforethe
lease to Mr. Gourley, and that he had told Mr. Smith that the property was worth $1,500,000 to
$2,000,000. Itistruethat when shown acopy of thelease purchase agreement and asked if hesigned
it, Mr. Smith said, “Well it looked like my writing. | guess| did.” But considering Mr. Smith’sage
and the fact that he was presented with the copy only, we do not think his admission removed any
guestion about theauthenticity of theoriginal. If hissignature had been transferred to the document
from some other sourcewithout hisconsent, it would not be effective to bind him. The chancellor
obviously thought thiswas a critical point. Hisorder says, “The original of the alleged lease with
option to purchase was in the possession of the Defendant. 1f the Court had the original, the Court
could make some comparisons and determinations relative to the agreement.”

The chancdlor’s decree is affirmed and the cause is remanded to the Chancery Court of
Sumner County for further proceedings. Tax the costs on appeal to the appellant.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.



