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These appeals involve an equitable distribution of the Tier Il railroad retirement benefits of C.A.
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equitable distribution of the Tier Il benefits which had accrued during the first marriage. Wife's
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OPINION

Background

Theseconsolidated appeal sconcern thedivision of Husband’ sTier [l pension benefits
under the federal Railroad Retirement Act and applicable Tennessee law. At the outset, a brief
description of how the Railroad Retirement Act operates isin order. In Norton v. Norton, No.
02A01-9609-CV-00222, 1997 Tenn. App. LEXIS666 (Tenn. Ct. App. Oct. 1, 1997), appeal granted
and remanded, this Court stated the following with regard to the defendant/husband’ s retirement

benefits at issue in that case:

Norton, 1997 Tenn. App. LEXIS 666, at ** 8-10 (quoting Pearson v. Pearson, 4388 S.E.2d 414,
421-22 (W. Va. 1997)). These appealsinvolve the equitable distribution only of Husband's Tier
Il benefits inasmuch as the parties agree the Tier | benefits are not subject to distribution under

federal law.

Retirement benefits for railroad employees are governed by
federal statute. As a rallroad employee the defendant, upon
retirement, is entitled to benefits under the Railroad Retirement Act
of 1974, (hereinafter the "Act") 45 U.S.C. § 231 et seq. The Act's
scheme provides for two tiers of benefits which resemble both a
private pension programand asocial welfareplan. Tier | benefitsare
equivalent to those the employee would receive if covered by the
Socia Security Act, 42 U.S.C. 8 401 et seq. See 45 U.SC. §
231a(a@)(1) and 8§ 231b(a)(1). Tier Il benefits are supplemental
annuities which, like a private pension plan, are tied to earnings and
career service. See45 U.S.C. § 231a(b) and § 231b(e).

* % * %

In Hisquierdo v. Hisquierdo, 439 U.S. 572, 99 S. Ct. 802, 59
L. Ed. 2d 1 (1979) the United States Supreme Court considered
whether an award of railroad retirement benefits to a spouse when
dividing marital assets upon divorce was prohibited by the Act. The
United States Supreme Court held that 45 U.S.C. § 231m specifically
prohibited the division of benefits payable under the Act as property
inadivorce. However, in 1983, Congress provided an amendment to
8§ 231m which expressly permits characterization of Tier 1l benefits
as property subject to distribution upon divorce. See 45 U.S.C. §
231m(b)(2). Notwithstanding the 1983 amendment, the holding in
Hisquierdo is still controlling with respect to Tier | benefits.



Husband began working for the Railroad on June 10, 1971. Husband and Wifewere
married approximately threemonthslater. On April 27, 1988, Husband filed acomplaint for divorce
after more than 16 years of marriage. Wife denied the pertinent allegations contained within the
complaint and filed a counterclaim seeking a divorce. The parties eventually agreed to a divorce
based upon irreconcilable differences. On November 21, 1989, Chancellor Bell entered a Final
Judgment which granted the divorce and goproved aMarital Dissolution Agreement (“MDA”). The
MDA set forth how the partieswere to divide specific marital property and further provided for the
custody and care of their minor child. The MDA, however, was completely silent asto any division
of Husband's Tier Il pension benefits. Asto the marital property distribution in the first divorce,
Wifeadmits she“failedto makeacaimfor aspousal interest in her husband’ s Railroad Retirement
pension benefits.” According to Wife, the reason shedid not make aclaim for any Tier Il pension
benefits at that time was because of her misunderstanding of how the Railroad’s pension plan
worked.

OnJune22,1992, thepartiesremarried. After beingremarried for approximately 22
years, Wifefiled for divorce. The parties eventudly stipulated Wife was entitled to adivorce based
on Husband' sinappropriate marital conduct. The case wastried before Chancellor Cate on August
19, 1996, withthe only issuebe ng an equitabl edistribution of the marital property. Chancellor Cate
issued hisFindings of Fact and Conclusionsof Law on August 20, 1996. With respect to Husband's
Tier 11 pension benefits, Chancellor Cate made two findings. First, he avarded Wife “[w]hatever
rights the law permits a divorced spouse in regard to [Husband' g railroad retirement/pension.”
Thereafter, he awarded Husband “[h]is railroad retirement/pension, subject to the rights the law
permits [Wife].” A Final Decree of Divorce was entered on September 3, 1996, entered nunc pro
tunc to August 19, 1996.

After Chancellor Cateenteredthe Final Decree, the parties continued to disagree over
numerousitems, including how to transfer property in accordancewith thetermsof theFinal Decree,
etc. Eventudly, an Agreed Order containing the parties' resolution of many of these issues was
entered on July 6, 1999. As pertinent to this appeal, this Agreed Order required the parties to
execute a qualified domedtic relations order to secure Wife'sinterest in Husband’ s Tier |1 pension
benefits.

OnJune7, 2000, Wife sattorney submitted aproposed QDRO to Husband' sattorney
who, inturn, forwardedit to hisclient. Inrelevant part, the proposed QDRO provided thefollowing
with respect to Husband' s Tier 1l benefits:

[Wife] is awarded and the Railroad Retirement Board is
directed to pay, an interest in the portion of [Husband's] benefits
under the Railroad Retirement Act (45 U.S.C. § 231 et seq.) which
may be divided as provided be section 14 of that act (45 U.S.C. §
231m). [Wife'g| share should be computed as an amount equd to
one hundred percent (100%) of [Husband’ s] monthly benefits....



A Statement prepared by the Railroad Retirement Board was either attached to the proposed QDRO
or sent to Husband’s attorney shortly thereafter. In any event, the Statement indicates that if
Husband had retired at the end of 1998, histotal monthly benefit amount for Tier Il benefits would
have been $732.24.

Upon receipt of the proposed QDRO, Husband did not believe Wife was entitled to
100% of the monthly benefits, and instructed his attorney not to sign the QDRO." At some point
during this process, the matter was set for hearing on August 18, 2000, before Chancellor Fandler,
who succeeded Chancellor Cate after heretired from thebench. Husband reminded hisattorney that
he and Wife had been married twice, and the second marriage was for arelaively short duration.
Husband’ sattorney then sent aletter to Wife' s attorney reminding him the parties had been married
twice and indicating Husband was attempting to find out the value of the retirement plan for the
particular date of the marriage. Wife's counsd responded, stating that according to the General
Counsel for the Retirement Board, benefits aredetermined at thetime of retirement. Wife' scounsel
then added:

We are not trying to establish a fixed amount with this order. The
estimated amount of the retirement benefit was attached to the order
for informational purposesonly.... Accordingly, advise [Husband)]
that thiswas anicetry, but if | do not get your approval on the order
within ten days ... | plan to send the order to the court with an
appropriate request that it be entered.... Of course, | will not do that
if you can provide me with some meaningful information that
contradicts what | was just told by the attorney for the Railroad
Retirement Board.

Because Husband refused to allow hisattorney to sign the QDRO, it was sent to the
court without asignature indicating his approval. Thereafter, Chancellor Fansler’ s assistant spoke
with Husband’ s attorney inquiring whether a hearing was needed. Husband's attorney responded
that while his client would not allow him to sign the QDRO, he (i.e. Husband's attorney) had no
objectionstotheorder. TheQDRO thenwassigned by Chancel lor Fander on July 5, 2000, although
the hearing apparently remained on the court’s docket. On August 14, 2000, Husband’ s attorney
received acall from Chancellor Fand er’ s of fice informing him the hearing had been “bumped.” It
appears the hearing never took place because the QDRO already had been entered by Chancellor
Fansler. After the QDRO was entered, Husband continued to express concern to his attorney over
the “100%" languagein the QDRO. Husband claims he was told by his atorney that wasjust the
way the Railroad did it and there were no other options - “that was it.”

Husband became disabled and started drawing his pensionin January of 2001. When
this occurred, he started recelving al of his Tier | and all of his Tier Il benefits. At this point,

! Although the proposed QD RO did not specifically limit the “100%” of Tier |l benefitsto the time period in
which the parties were married, at one point Husband testified he thought it would be limited in that manner.
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Husband believed the QDRO did what his attorney said it would and Wife would not receive any
benefits until Husband reached retirement age in approximately seven years. In July of 2001,
Husband received aletter from the Retirement Board informing him that a mistake had been made
in computing his benefits. Husband then learned the Retirement Board would be sending all of his
Tier Il benefits to Wife.

Although the parties were divorced for the second time effective August 19, 1996,
the record on apped does not reveal the monthly value of Husband’s Tier Il benefits at that time,
athough we know the value was $732.24 per month as of December 31, 1998. By thetime Husband
became disabled, the total amount of his Tier Il benefits was $803 per month. Even though the
partieswere married for only alittle more than four yearsthe second time, the Railroad Retirement
Board began sending Wife the entire $803 per month. This sum included 100% of Husband’s Tier
[l pension benefitswhich accrued during: 1) theentirefirst marriage (of which Wifeadmittedly made
no claim for these benefitsin thefirst divorce)?; 2) the two years and seven months the partieswere
divorced; 3) the four years and two months the parties were married for the second time; and 4) the
more than four years in which Husband continued to accrue benefits after the effective date of the
second divorce, but before he became disabled.

Husband obtained new counsel who, after gathering pertinent information, filed a
Motion to Set Asideor Modify the QDRO entered on July 5, 2000. This motion wasfiled pursuant
to Tenn. R. Civ. P. 60.02(5) on October 26, 2001. A hearingwas held on April 23, 2002, at which
time Chancellor Fander inquired of Husband’ s new attorney why no direct appeal was taken when
the QDRO was entered and why it was not clear what the “100%” language in the QDRO meant
when it was entered. Chancellor Fanser then stated he wanted to hear proof on these issues, and
Husband and hisformer attorney were called to tedtify.?

After hearing proof as to why Husband was or was not entitled to relief under Rule
60.02(5), Chancellor Fander granted Husband’ s motion and set aside the QDRO he had previously
entered. In so doing, Chancellor Fansler issued a 16-page Memorandum Opinion which was
incorporated into the Order granting the motion. Chancellor Fansler made several conclusions,
which we paraphrase:

1 The MDA inthefirst divorce did not award Wife any
of the Tier Il benefits, and each party was left with whatever rights
the pension gave them;

2 Because of how these cases were resolved at the Trial Court level, it never was determined if the 1983
amendment to the Railroad Retirement Act was retroactive, which certainly could impact theamount of Husband’s Tier
I benefits properly subject to an equitable distribution inthefirst divorce. Whilewe decline to delve into thisissue, we
note that Congress expressly provided the amendment “shall apply with respect to annuity payments payabl e for months
beginning after the date of enactment of this Act.” See Pub. L. No. 98-76, 97 Stat. 411, § 419(b) (1983).

3 The relevant testimony by the witnesses has been set forth previously in this Opinion.
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2. In August of 1996, when resolving the issues in the
second divorce, Chancellor Cate awarded Wife whatever rights the
law allowed her with regard to Husband’ s pension, and Husband was
awarded his pension subject to Wife' srights;

3. Chancellor Cate was dividing marital property and
making an equitabl e distribution of the pension;

4. Under applicable law, Chancellor Cate could not
distribute assets acquired post-divorce;

5. The property divided in the first divorce, which then
became separae property, did not become marital property again
simply because they remarried; and

6. When Chancellor Cate rendered his opinion, Wife's
claim to the pension fund would have been limited to the increase in
value of the pension during the course of the second marriage.

Chancellor Fand er then reviewed severd casesdiscussing when Rule60.02(5) relief
was available to alitigant. Chancellor Fansler correctly noted it is difficult to obtain relief under
Rule 60.02(5), and this Rule cannat be used Ssmply because someone is dissatisfied with the result
inaparticular case. Husband had the burden to prove he was entitled to relief under Rule 60.02(5).
Chancellor Fansler determined that when he entered the QDRO which, in effect, awarded Wife
pension benefits she was not entitled to under the law, the QDRO contained an error of law which
could form the basis for Rule 60.02(5) relief. Chancellor Fansler also held, however, that if the
parties had agreed to entry of the QDRO which contained the error of law, then Husband would not
beentitledtorelief. After hearing all of the proof and considering the exhibits, Chancellor Fansler
concluded there was no agreement by Husband to entry of the QDRO and simply no reason for
Husband to relinquish al of hispensionwith no quid pro quo. After noting hisconcern over thefact
that more than one year had elapsed before the 60.02(5) motion was filed, Chancellor Fanser
nevertheless concluded Husband had met his burden and was entitled to relief. After construing
Chancellor Cate's initial Findings of Fact as liberally as possible in favor of Wife, Chancellor
Fangler set asidetheinitial QDRO and determined Wifewasentitled to 100% of the pension benefits
that had accrued during the parties' second marriage, which totaled $191.08 per month. A new
QDRO was entered reflecting this judgment.

Wife appeals Chancellor Fander’s judgment to this Court, arguing error was
committed in granting Husband relief under Rule 60.02(5). Wife asks this Court to reinstate the
terms of the original QDRO entered by Chancellor Fander.

OnMay 6, 2002, whichwasshortly after Chancellor Fansler issued hisMemorandum
Opinion, Wifefiled aRule 60 motion before Chancellor Bell seeking to set aside or modify the Final
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Judgment entered in thefirst divorceon November 21, 1989. InthisMotion, Wifeasked Chancellor
Bell to modify the Fina Judgment and award her an equitable distribution of Husband's Tier Il
benefitswhich accumulated during thefirst marriage. Inanutshell, Wifeargued that if Husband was
entitled to Rule 60.02(5) relief from the judgment in the second divorce, then Wife was entitled to
the same relief from the judgment in the first divorce. Chancellor Bell denied Wife's motion and
refused to set aside or modify the 1989 Final Judgment. Wife also appeals this judgment by
Chancellor Bell.

Wife's appeals were consolidated. The issues on apped are whether Chancellor
Fandler erred in granting Husband relief from the judgment in the second divorce under Rule
60.02(5), and, if not, whether Chancellor Bell erred in subsequently denying Wife relief from the
judgment in the first divorce under the same Rule.

Discussion

A Tria Court's decision to grant or deny relief under Rule 60.02 is reviewed under
an abuse of discretion standard. Federated Ins. Co. v. Lethcoe, 18 SW.3d 621, 624 (Tenn. 2000);
Underwoodv. ZurichIns. Co., 854 SW.2d 94, 97 (Tenn. 1993). InEldridgev. Eldridge, 42 SW.3d
82 (Tenn. 2001), our Supreme Court discussed the abuse of discretion standard, stating:

Under the abuse of discretion standard, atrial court's ruling
"will be upheld so long as reasonable minds can disagree as to
propriety of thedecision made." Statev. Scott, 33 SW.3d 746, 752
(Tenn. 2000); State v. Gilliland, 22 SW.3d 266, 273 (Tenn. 2000).
A trial court abusesitsdiscretion only whenit "applig[s] an incorrect
legal standard, or reache[s] a decision which is against logic or
reasoning that cause[s| an injustice to the party complaining." State
v. Shirley, 6 SW.3d 243, 247 (Tenn. 1999). The abuse of discretion
standard does not permit the gppellate court to substituteitsjudgment
for that of thetrial court. Myint v. Allstate Ins. Co., 970 S.W.2d 920,
927 (Tenn. 1998).

Eldridge, 42 S.\W.3d at 85. Appellatecourtsordinarily permit discretionary decisionsto stand even
though reasonabl ejudicial mindscan differ concerning their soundness. Overstreetv. Shoney's Inc.,
4 SW.3d 694, 709 (Tenn. Ct. App. 1999). A trial court’s discretionary decision must take into
account applicable law and be consistent with the facts before the court. 1d. When reviewing a
discretionary decisionby thetrial court, the* appellate courts shoul d begin with the presumption that
the decision is correct and should review the evidencein the light most favorable to the decision.”
Id. (citations omitted).

Inrdevant pat, Tenn. R. Civ. P. 60.02 provides:



On motion and upon such terms as are just, the court may
relieve a party or the party's legal representative from a fina
judgment, order or proceeding for thefollowing reasons. (1) mistake,
inadvertence, surprise or excusable neglect; (2) fraud (whether
heretofore denominated intrinsic or extrinsic), misrepresentation, or
other misconduct of an adverse party; (3) thejudgment isvoid; (4) the
judgment has been satisfied, released or discharged, or a prior
judgment upon which it is based has been reversed or otherwise
vacated, or it is no longer equitable that a judgment should have
prospective application; or (5) any other reason justifyingrelief from
the operation of the judgment. The motion shall be made within a
reasonable time, and for reasons (1) and (2) not more than one year
after the judgment, order or proceeding was entered or taken....

In the present case, Chancellor Fans er was correct when he stated Rule 60.02 is not
for use simply because a party is dissatisfied with a particular result, and also when he concluded
Husband had the burden to establish hewas entitled to relief. See Toney v. Mueller Co, 810 SW.2d
145, 146 (Tenn. 1991). Despiteitsbroad language, Rule60.02(5) is construed narrowly. Federated
Insurance Co. v. Lethcoe, 18 SW.3d 621, 625 (Tenn. 2000); NCNB National Bank of North
Carolinav. Thrailkill, 856 S.W.2d 150, 154 (Tenn. Ct. App. 1993); Seioff v. Seioff, 833 S.W.2d
94, 97 (Tenn. Ct. App. 1992). Thestandards of Rule 60.02(5) are even more demanding than those
applicable to the other grounds for Rule 60.02 relief. NCNB National Bank of North Carolina v.
Thrailkill, 856 SW.2d 150, 154 (Tenn. Ct. App. 1993); Duncan v. Duncan, 789 SW.2d 557, 564
(Tenn. Ct. App. 1990)(citing Tenn. Dept. of Human Servicesv. Barbee, 689 S.W.2d 863, 866 (Tenn.
1985)).

Thereisno doubt that Chancellor Fansler wastroubled with thefact that Husband had
worked for therailroad for 31 years and every cent of his Tier 11 benefits was going to Wife, which
included at least some benefits she clearly was not entitled to under applicable law. Chancellor
Fansler required the parties to develop proof and present testimony so that he could determine if
Husband had met the demanding standards of Rule 60.02(5). Although he did not use the exact
wording of the Rule, there is no doubt that he, at least implicitly, found Husband had set forth
sufficient reasons justifying relief from the initial QDRO, and that the motion was filed within a
reasonable period of time. Chancellor Fansler issued a thorough and reasoned opinion explaining
how hereachedthisresult. Whilereasonable minds may well disagree asto whether the motion was
filed within areasonable time, such a disagreement is the essence of a discretionary decision. We
simply cannot conclude Chancellor Fansler applied an incorrect legal standard, reached adecision
whichwas against logic or reasoning, or that he caused an injusticeto either party. Accordingly, we
hold Chancellor Fangler did not abuse his discretion when he granted Husband relief pursuant to
Rule 60.02(5).

Having found Chancellor Fansler committed no reversible error, we now must
determineif Chancellor Bell abused her discretion when she refused to grant Wiferelief under Rule
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60.02(5). Wife'smotion wasfiled 12 ¥z years after entry of the Final Judgment in 1989. Although
Chancellor Bell did not explain the reason(s) for her denial of Wife's motion, we nevertheless
conclude she did not apply an incorrect legal standard, reach adecision against |ogic or reasoning,
or cause an injustice to Wife by refusing to reopen adivorce proceeding which had been concluded
for 12 %2 years. Even under the frustrating factual and procedural situation of this case, we hold that
the motion was not made within areasonabletimewhen it wasfiled over twelve years after the entry
of thefinal judgment. Accordingly, we hold Chancellor Bell did not abuse her discretion when she
refused to grant Wife relief pursuant to Rule 60.02(5).

Conclusion

The judgments of both Trid Courts are affirmed, and each cause isremanded to the
respective Trial Court for further proceedingsasnecessary, if any, consistent with this Opinion, and
for collection of the costs below. Costs on appeal are assessed against the Appellant Alice Kaye
Beason and her surety.

D. MICHAEL SWINEY, JUDGE



