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which held that Ms. Klein was not entitled to alimony. We affirm.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court Affirmed;
Cause Remanded

HoustoN M. GobbARD, P.J., delivered the opinion of the court, in which HERscHEL P. FRANK S and
D. MICHAEL SWINEY, JJ., joined.

Jerrold L. Becker, Knoxville, Tennessee, for the Appdlant, Shirley Jean Klein

Kenneth N. Bailey, Greeneville, Tennesseg, for the Appellee, David Francis Klein

MEMORANDUM OPINION

Thisisamarriage of over 50 years, during which the partiesaccumul ated as maritd property
over oneand one-half million dollars. Thiswasdivided by the Court in accordance with the marital
dissol ution agreement, resulting inassets of approximately $792,000 goingto thewifeand $746,000
to the husband.

Asthisisanon-jury case, our review isde novo upon the record of the proceedings below;
however, that record comesto uswith apresumption that thetrial court'sfactual findingsare correct.
Tenn.R.App.P. 13(d). We must honor that presumption unless we find that the evidence
preponderates against the trial court's factud findings. Union Carbide Corp. v. Huddleston, 854
S.w.2d 87, 91 (Tenn. 1993). Thetrial court's conclusions of law, however, are not accorded the
same deference. Campbell v. Florida Steel Corp., 919 SW.2d 26, 35 (Tenn. 1996).




Whilean assaultismadeby Ms. Klein upon thevalidity of the marital dissol ution agreement,
which made no reference to alimony, it appears the Trial Court, while holding the agreement was
valid, did make an independent determination reaiveto alimony:

The partiesin thisdivorce have a home and some real estate, along with
aconsiderable amount of cash assets. This case was mediated, but each time the
casecomesto court thewife claimsthemediation wasunfair to her asthe husband
got more actual cash being paid to him than is being paid to the wife. The court
has held that the wife agreed to the mediation, at the time and the court feels the
mediation wasfair to the parties. Thepartieswithheld seven cash assetsthat they
did not tell the mediator about and the court divided these seven assets 50% to
each party. Although the mediation has been settled and the seven cash assets
have been settled, the wife continues to bring up the mediation as being unfair.

It appearsthat the cash flow to the husband isabout $3,600.00 per month,
and the cash flow to the wife is about $1,716.00 per month, but the real
differences in the cash flow between the spouses is that the husband is in fact
drawing more actual cash from his annuities and the wife is not drawing any
payment from her annuities, his annuities are decreasing and her annuities have
been increasing al though her interest rate is not quite as much as hisinterest rate.

The court is of the opinion the parties are now receiving about equal
amount of cash flow per month from the marital nest egg owned by the partiesand
the wife is not entitled to any alimony payments as her annuities are increasing
and his annuities are decreasi ng.

Another issue in this case is who is entitled to the divorce, the divorce
evidence against the husband is at best very weak, and the divorce evidence
againg thewifeiseven weaker than the evidence against the husband. The court
is of the opinion that the parties be declared divorced pursuant to T.C.A. Section
36-4-129.

The court is of the opinion that the marital property of the parties be
divided according to the mediation, and the seven cash items that the parties did
not mention to the mediator be divided equally between the parties.

Ms. Klein received approximately $46,000 morein assetsthat Mr. Klein. WhileitistrueMr.
Klein’smonthly incomestreamis, asfound by the Trial Court, $3600, compared to hiswife' s$1700,
thiswas because of hiswithdrawing certain fundsfrom his401k, which would be exhausted in three
years, as well as withdrawing certain income from annuities which Ms. Klein could have, but
declined to do.



Our reading of the record, including the memorandum opinion of the Trial Judge and the
briefs of the parties, convinces us that the evidence does not preponderate against the Trial Court’s
findings of fact and his application of law to the factsfound. We concludethat thisisan appropriate

case for affirmance under Rule 10 of this Court.

For theforegoing reasonsthejudgment of the Trial Courtisaffirmed and the causeremanded
for such further proceedings, if any, as may be necessary and collection of costs below. Costs of

appeal are adjudged against Ms. Klein.

HOUSTON M. GODDARD, PRESIDING JUDGE



