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OPINION

This is a dispute between two adjoining property owners concerning the location of the
common boundary betweenther respective properties. Thedisputeinvolvesthe ownership of astrip
of land (the*Land”) approximatdy ninety-five (95) feet wide and two hundred twenty-five (225) feet
deep. Thefamilies of the parties have lived next to one another since 1970 without realizing that
therewere conflicting claimsof ownership. The conflict began when James Orange (“Mr. Orange”)
and his wife, Angela Orange (“Ms. Orange”) hired David Caldwell (Mr. Caldwell,” and together
withMr. Orange and Ms. Orange, “Defendants,” or “ Appellees’) to clear treesand underbrush from
the Land in April 2000.

On September 15, 2000, Ginger Sweeton (“Ms. Sweeton,” “Plaintiff,” or “ Appellant”) filed
an gjectment suit against Defendants. The Defendants answered on October 11, 2000. Prior to the



scheduled hearing, a problem arose concerning Ms. Sweeton’s claim of title to the Land.
Specificadly, Ms. Sweeton claimed that she gained ownership of the Land by quitclaim deed from
Bessie Oliver, and that the quitclaim deed contained the wrong property description. On March 7,
2001, Ms. Sweetonfiled aMotionto Substitute Real Party in Interest. An Order of Continuancewas
granted on March 19, 2001, alowing Plaintiff time to cure*

Thetrial was held on September 4, 2001 and October 17, 2001. On December 21, 2001, the
trial court issued its Order, which reads, in pertinent part, as follows:

Thiscause came on before me on the 17" day of October, 2001, based
upon thetwo hearings had beforethiscourt on September 4, 2001 and
October 17, 2001, the court makes the following findings:

1. The Plaintiff alleged in her pleadings that she had legal
interest in property on which the Defendants had trespassed. The
court finds that there is no overlap in the legal description of the
property owned by the respective parties as described in the
complaint. Thecourt findsthat the Defendant’ sactivitiescomplained
of occurred on property [for] which Defendant had a deed. The
Plaintiff alleged at trial and moved thiscourt for permission to amend
her complaint to allege prescriptive rights in the subject property
pursuant to adverse possession. The court finds that the Plaintiff
should be allowed to amend its complaint to conform the pleadings
with the proof offered at trial.

2. Thecourt findsthat the Plaintiff hasfailed to show that she
hasadversely possessed any property owned by the Defendant Angela
Orange with the exception of the area around the “EXxisting
Buildings’ identified on the April 14, 2000 survey prepared by
Charles Schaerer, a modified copy of which is attached as Exhibit
“A” to this Order.

3. The court finds further that the Plaintiff has no right, title
and interest to any other portion of the Defendant Angela Orange’s
property described in Deed Book 130 Page 495 except as described
hereafter in thisorder and established in the attachment.

4. The court finds that the Plaintiff hasfailed to demonstrate
by the preponderance of the evidence that she has openly,
continuously, actually and notoriously occupied the Defendant’s
property (apart fromthat identified hereafter) for therequisite 20-year
period of time preceding thefiling of this action, and that any earlier
such occupation of the land which may have occurred haslong since

! W e note that Ms. Oliver was never named as a Plaintiff in this action. Dueto her age and infirmity, she did
not testify at trial. The issue of the incorrect property description on the quitclaim deed was never cured and Ms.
Sweeton proceeded to trial relying on adverse possession, although the real party in interestis Ms. Oliver.
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fallen into disuse and has been abandoned by the Plaintiff or her
predecessors thereto.

WHEREFORE PREMISES CONSIDERED, the court finds
that:

1. The Plaintiff is hereby declared to be the owner of that
property described as follows:

BEGINNING at apoint located north 46 deg. 11 min.
00 sec. west 5 feet from the western edge of the
buildingidentified asbuilding“A” on attachment “ A”
to this order, the same being located on the northern
boundary of Orange (Deed Book 130 Page 495);
thence south and east and parallel with the western
edge of shed and continuing 5 feet beyond the length
of the shed to apoint; thence continuing in adirection
parallé to the southern side of this shed and 5 feet
from the same and continuing with the course of that
line to its intersection with the eastern margin of the
Orange property; thence north 43 deg. 49 min. 00 sec.
east with the Orange property line to a corner; thence
with the Orange line north 46 deg. 11 min. 00 sec.
west through an existing building identified as“B” on
the attached order, to the point of beginning. Said
portion identified hereinabove being the northeast
corner of the Orange property described in Deed Book
130 Page 495.

2. The court hereby declares that the Plaintiff, her heirs and
assignshaveno interest in any other property contained withinthe .86
acre tract of Angela Orange and described in Deed Book 130 Page
459 and asidentified on Exhibit “A” to this order.

Ms. Sweeton gppeal sfrom the December 21, 2001 Order and raisesthe following issuesfor
our review as stated in her brief:

I. Whether the Trial Court erred in finding that if not obtained under
color of title, Appellant had not acquired the subject property by
prescription or adverse possession.

[l. Whether the Trial Court erred in finding that if the subject

property had in fact been acquired adversely or by prescription that
the subject property had subsequently been abandoned.
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In order to properly address the Appellant’s issues, we must first give a synopsis of the
evidencepresented attrial . Beforegivingasynopsisof eachwitness' testimony, wefirst summarize
the claims of each party. Ms. Sweeton’ s clams of adverse possession arise from the actions of her
husband’ s step-grandfather, Emmet Oliver, and her husband’ s grandmother, Bessie Oliver. Mr.
Oliver dlegedly used the Land as a farmstead on which he kept chickens, a horse, and a cow.
Although Mr. Oliver died some twenty years prior to the commencement of this action, he had not
actively farmed the Land sincethe mid 1960s. The Appellant contendsthat Mr. Oliver built afence
in the 1940s and maintained the enclosed section, which included the Land in question, as part of
hisfarm. In contrast, the Appellees assert that the fence was built in the 1970s as a “ cross-fence’
to subdividethe Orange property and to serve asan erosion control. Thefenceisnolonger standing,
having been destroyed either by the 2000 bulldozing or at some time prior. The Land in question
had been overgrown with underbrush by the time James and Angela Orange moved onto the

property.

The central factual issue before the trial court was what, if any, portion of the Land was
actually used by Mr. Oliver. Because Mr. Oliver died over twenty yearsprior to thetrial and because
hiswidow, BessieOliver, wasunableto testify, Ms. Sweeton relied upon the testimony of witnesses
who remembered the Land from the time Mr. Oliver allegedly occupied it. The testimony offered
by Plaintiff issummarized as follows*

Helen Sweeton-Ms. Helen Sweeton isthe 75-year-old daughter of Bessie Oliver. Sheisthe
step-daughter of Emmet Oliver, and the mother-in-law of Ginger Sweeton. Helen Sweeton testified
from her recollection of the Land during her childhood in the 1940s and from several photographs
from the 1940s, 1950s and 1960s. Her testimony concerned alleged improvements that Mr. Oliver
madeto the Land. Helen Sweeton al so testified that she and her son had planted some rose of sharon
bushes on the Land approximately two years prior to trial. These bushes, she testified, were
destroyed when the Oranges had the land bulldozed in 2000. Helen Sweeton testified that she had
not had the Land surveyed but that she knew where the property linewasfrom her memory of where
Mr. Oliver had erected the fence.

Garnet Ann Shafer: Ms. Shafer was 62-years-old at the time of the trial. She is the owner
of the property that abutsthe Oliver/Sweeton property onthe south. Although Ms. Shafer hasowned
her property since 1994, she had only lived on the property two years at the time of trial. However,
the property has been in Ms. Shafer’ s family for many years and she testified from her childhood
recollections. Ms. Shafer testified that Mr. Oliver had used theL and asrangefor hiscowsand goats.
Ms. Shafer further testified that Mr. Oliver had erected awire fence along the property line between
hisland and the Orangeland. She stated that the fence had been there aslong as she could remember
(at least since Ms. Shafer was six or seven years old, according to her testimony) and that the fence

2 We note that most of the witnesses marked their recollection of the property line on a dry-erase board, on
which was drawn the Oliver/Sweeton and Orange land. This dry-erase board was not preserved for the record. There
isalso avideotape, Exhibit 17 at trial, which was not made part of the record.

-4



was still there in 1994 when she moved onto her property. She testified that Mr. Oliver kept the
fence in good repair.

Billy Sweeton—Mr. Billy Sweeton wasfifty-threeyearsold & the time of thetrial. Heisthe
grandson of BesseOliver, and the son of Helen Sweeton. Billy Sweeton testified that hewould stay
with his grandmother during his summer breaks when he was about twelve or thirteen years old.
During these summer visits, Billy Sweeton recalled that Mr. Oliver had wire fencing around his
property. Billy Sweeton indicated that he had walked the fence-row approximately four years prior
to trial and that, at that time, the fence was still in place. While on the stand, Billy Sweeton drew
adiagram of where he remembers the fencing; this diagram was introduced as Exhibit 5.

Jerry Sweeton: Mr. Jerry Sweetonisthe younger brother of Billy Sweeton. Heisthe brother-
in-law of Ginger Sweeton. He, likehisbrother, spent summerswith hisgrandmother, Bessie Oliver,
around thetime hewasten or twelve. Atthetimeof thetrial, Jerry Sweeton was48-years-old. Jerry
Sweeton used to mow the property between the Oliver land and the Orange land but he had not
mowed tha land for approximately five years prior to trid. At the time he was mowing thisland,
Jerry Sweeton testified that there was awire fence in place.

The Defendants offered the following proof at trial:

James Douglas Orange: Mr. Douglas Orange and his wife, Angela, are the current owners
of the Orange property. Douglas Orange’ s father bought the property in or around 1970. Douglas
and Angela Orange have owned the property since 1997. After taking possession of the property,
Douglas Orange had the land surveyed. The survey clearly shows that the Land in question is part
of the Orange property. Douglas Orangetestified that, when he had theland cleared in 2000, hetore
down a*“ cross-fence” that hisfather had erected in the 1970s on the property but that the wire fence
that was allegedly built by Mr. Oliver was still standing. According to Douglas Orange, the Oliver
fence never contained the Land in question. Douglas Orange also testified that his father, James
Orange, Sr., had agarden on the Land beginning in 1970 or 1971.

James Orange: Mr. James Orange is the father of Douglas Orange. He owned the Orange
property from 1970 until 1997. James Orange testified that an outhouse that is still onthe Land in
guestion was there when he moved onto the property in 1970. James Orange stated that there was
apath from the “Lawson house’-the “ Lawson house” was a brick house on the Orange property-to
the outhouse but no path from the Oliver/Sweeton property to the outhouse. James Orange further
testified that he had put agarden on the Land in question from 1970s on and that neither the Olivers
nor the Sweetons had ever contested hisuse of the Land. Asto the other buildingsthat were on the
edge of the Land and allegedly built by Mr. Oliver, James Orange stated that those buildings were
“dilapidated” when he moved onto his property in 1970 and were definitely not in use by Mr. Oliver
at that time. James Orange also testified that he built a*“cross-fence” on the Land and that heran a
water line over the Land in question and, hitting rock about twenty feet into the property, wired the
pipe to a fence running parallel with the highway. Again, there was no testimony concerning any
objection from Mr. Oliver over these uses of the Land.
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Edward Ray Orange: Mr. Ray Orangeisthe son of James Orange and the brother of Douglas
Orange. Ray Orange’'s testimony was similar to that given by his brother and father. He also
testified that his family had kept a garden on the Land in question from the 1970s through the
present. He did not recall any rose of sharon bushes or other nursery plantings on the Land.

Ed Shaerer: Mr. Shaerer performed asurvey for Mr. James Orangein April of 2000. This
survey was entered into evidence as trial Exhibit 15. The survey, conducted by the usual means,
shows that the Land in question is Orange property and that some of the old buildings, allegedly
build by Mr. Oliver, are encroaching on the edge of that Land. Mr. Shaerer also testified that he
ventured into some of these old buildings and found certain property, including old signs and tools.

At the close of all testimony, the trid court made the following relevant statements:

...when Mr. Shaerer performed the only survey in this case and he
located the line, the line would fall squarely within the areathat Mr.
Orange was operating his bulldozer.

But let’s go further because there are some issues now then
with regard to adverse possession and | want to addressthose. There
seems to be no dispute that a certain number of existing buildings
werebuilt and used and still contained artifacts and itemsthat belong
to [Plaintiffs] in this case, and had been there for many, many years.
In fact, their exact original date of originisnot clearly defined, but it
certainly would go back into more than 30 or 40 years ago, and they
have, athough not been actively used, they till act as storage
buildings for the benefit of the Plaintiffsin this case....

What's uncertain is about the use of the rest of the land,
becausetherewere anumber of fencesthat werebuilt, somethat were
referred to as cross fences and some that were referred [to] as line
fences....

And so | think the evidence isfairly clear that in this case at
best the adverse possession of property would beestablished by these
buil dings and the continued use of these buildings, athoughtherewas
some testimony about putting out some bushes in an area that was
grown up, that’ s not an act that is open and notorious that would put
someone on notice of aclaim in a grown up area. And | think that
certainly there’'s enough testimony on behalf of Mr. Orange and his
predecessors in title, they used some of this area themselves,
including, | think they both said they used the outhouse, and | think
itwaslast used in 1970 or 1971 by anyone, so the use of that has been
long since abandoned and any other claim or use, | think that it hasn't
even been mowed by Plaintiffsin this case in over six years.

So under the circumstances, | think any claim that might have
ripened into ause by adverse possessi on has been abandoned, because
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the testimony was clear that Mr. Oliver, who was the one that ran
cattle and used that area has been dead for over 20 years and it was
probably ayear before hisdeath, according to the testimony, that was
last used by him for livestock or chickens or anything else like that,
so it'd been 21 years or more...after his death that it had been
abandoned and not used, so | find then that there has been an
abandonment of any claim, any claim that could have been asserted
to adverse possession would have had to have been asserted without
the benefit of a claim to title, because there is no legdl title in the
names of the Plaintiffs to this areain question.

But | do find that a continued use has existed with regard to
these buildings...and the area would have to include sufficient
territory to alow the Plaintiffs to be able to gain access to that
building from all sides and also to be able to conduct repairs, so |
would say that with regard to that there ought to be at least afive foot
barrier around that region to gain access and do repairs...

Before turning to Appellant’ s issues, we first observe that since this case wastried by the
court sitting without a jury, we review the case de novo upon the record with a presumption of
correctness of the findings of fact by thetrial court. Unless the evidence preponderates against the
findings, we must affirm, absent error or law. See Tenn. R. App. P. 13(d).

Whether the Trial Court erred in finding that
iIf not obtained under color of title, Appellant
had not acquired the subject property by
prescription or adver se possession.

To establish title by adverse possession, there must be an occupation of the property under
aclaim of right or title which is open, actual, continuous, exclusive, adverse and notorious for the
prescriptive period of 20 years. Catlett v. Whaley, 731 S.\W.2d 544, 546 (Tenn. Ct. App.1987). See
also Tidwell v. Van Deventer, 686 S.W.2d 899 (Tenn. Ct. App.1984). Adverse possession must be
just that—adverse. This Court has held that, in order to be adverse, possession “must be of such a
character asto leave no doubt of claim of ownership by adverse possession and to give noticeto the
public of the possession and the claim.” Blankenship v. Blankenship, 658 S.\W.2d 125, 127 (Tenn.
Ct. App.1983). We have also held that the party claiming ownership by adverse possession “ must
sustain the proposition that the possession was in fact adverse to the true owner.” Bynum v.
Hollowell, 656 SW.2d 400, 403 (Tenn. Ct. App.1983). Under Tennessee law, the burden of
establishing by clear and positive proof such adverse possession is on the adverse possessor. See
Whitworth v. Hutchison, 731 SW.2d 915, 917 (Tenn. Ct. App.1986) (citing Jonesv. Coal Creek
Mining and Mfg. Co., 180 SW. 991 (Tenn. 1915); Davisv. Louisville & N.R. Co.., 244 S\W. 483
(Tenn. 1922)). This rule applies to both the length of time and the character of possession. Id.
Evidence of adverse possession is strictly construed and any presumption isin favor of the holder
of the legal title. Moore v. Brannan, 304 S\W.2d 660, 667 (Tenn. Ct. App.1959).
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In the instant case, the evidence clearly shows tha the Oranges are the holders of legdl title
to the Land in question. The burden of proving adverse possession is, therefore, on the Sweetons.

There was conflicting testimony concerning the location and origin of the fence, aswell as
the useand occupancy of the disputed properties. Thetrial court was ableto observethe manner and
demeanor of the witnesses as they testified and gave to each witness's testimony the credibility it
deserved. Thetrid court’ sdetermination of credibility isgiven great weight by the appellate court.
See Haverlah v. Memphis Aviation, Inc., 674 SW.2d 297, 302 (Tenn. Ct. App. 1986). Having
reviewed the entire record in this case, we find that the evidence concerning adverse possession
supportsthetrial court’ sfindings. Specifically, the Sweeton’ shave met their burden of proof onthe
issue of adverse possession only to the extent that the old buildings, encroaching on the Orange
property line, have been used as storage for the prescribed period of 20 years. Thetrial court was,
therefore, correct in awarding the Sweetons these buildings as well as five feet around them for
ingress and egress. Consequently, we affirm the Order of the trial court on the issue of adverse
pOSSession.

Whether the Trial Court erred in finding that
if the subject property had in fact been acquired
adversely or by prescription that the subject
property had subsequently been abandoned.

From our review of the record, the evidence does not support the Sweeton claim of adverse
possession to the entirety of the Land in question. The evidence does not preponderate against the
trial court’ s finding that only the portions of the Land containing the old storage buildings and the
fivefeet surrounding those buil dings was obtained by the Sweetonsthrough adverse possession, see
discussion supra. Any other portions of the Land in question are clearly the Oranges by virtue of
title. Because there is no finding that the remaining portions of the Land were obtained through
adversepossession, theissue of whether the Sweetons subsequently abandoned property, which they
never adversdy possessed, ismoot. However, even if we allow arguendo that Mr. Oliver’s use of
the Land as range for hisanimals met the criteriafor adverse possession, from the evidence before
us, we must nonetheless find with thetrial court that any such usewas abandoned over twenty years
ago when Mr. Oliver became infirmed and unable to use the Land.

For the foregoing reasons, we affirm the Order of thetrial court. Costs of this appeal are
assessed to the Appellant, Ginger Sweeton, and her surety.

W. FRANK CRAWFORD, PRESIDINGJUDGE, W.S.



