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OPINION

1This case was originally assigned to Judge Goddard for the preparation of an opinion. When he passed away
on April 2, 2004, the case was reassigned to Judge Susano.



Marlin is in the business of brokering leases among vendors, customers, and financia
institutions. OnMarch 20, 1997, Marlin entered into alease agreement with Island Cove Marina &
Resort (“Island Cove’) for boat racks and a dry storage building. Prior to entering into the lease,
Marlinarranged for financing through AmSouth Bank. In determiningwhether to providefinancing,
AmSouth relied upon financial information it had received from the owners of Island Cove.

Themaster |ease schedul eentered into between Marlin and Island Cove provides, in pertinent
part, asfollows:

F. SPECIAL CONDITIONS:. .. . (2) Unless otherwise stated in this
Schedule, [Island Cove] is hereby given an option to purchase the
Equipment at the end of theleaseterm for an amount equal toitsthen
fair market value.

G. OWNER: The Equipment leased herein is owned by [Marlin]
(referred to in the Lease as “ Owner”).

(Capitalization in original).

The master lease agreement entered into between Marlin and Island Cove provides, in
pertinent part, as follows:

7. EXPIRATION OF TERM AND RETURN OF EQUIPMENT.
Upon the expiration of the term of thisAgreement . . . [Island Cove]
shall promptly return the Equipment . . . at its sole expense.. . . to
such place as [Marlin] may designate . . . . If [Island Cove] shall
retain possession of the Equipment . . . after the expiration or earlier
termination of thislease, [Island Cove] shall be deemedto beholding
over [on] amonth-to-month basis, and all terms hereof shall remain
in full force and effect, including the payment by [Island Cove] of
rent.

[Island Cove] shall make the Equipment available for inspection by
prospective buyers at any reasonable time or times prior to [the]
Expiration or termination of this Lease. At the option of [Marlin],
[Marlin] may keep the Equipment on [the] premises until [Marlin]
shall have leased, sold, or otherwise disposed of the Equipment. . . .



8. TITLE OF LESSOR: POSSESSION AND USE OF THE
EQUIPMENT. Titleto the Equipment shall at al timesremainin
[Marlin]. ...

17. ASSIGNMENT BY LESSOR. [Marlin] may transfer, sell, or
assign this Lease, title to the Equipment, and/or any rents or other
sums due to become due hereunder, or delegate any of [Marlin’'s|
duties hereunder without prior notice to or the consent of [Island
Cove] and in such event [Marlin’s] transferee or assignee shall have
al therights, powers, privileges and remedies of [Marlin] under this
Lease.

19. REMEDIES. Upontheoccurrence of any Event of Default, and
a any time thereafter so long as the same shall be continuing,
[Marlin] may declarethisLeasein default. Such declaration shall be
made by written notice mailed to [Island Cove] at its address
specified above. Upon the mailing of such notice, [Island Cove]
hereby authorizes[Marlin] at any time and fromtimeto timeto enter
upon, with or without legal process, any premises where the
Equipment may be located and take possession thereof at [Island
Cove' s expense. Additionally, upon the mailing of the notice
declaringthe Leaseindefault, [Island Cove], without further demand,
shall pay to [Marlin] an amount equal to any unpaid rentals or other
monies due on or before an Event of Default, plus as liquidated
damages, and not a penalty, at an amount equal to the present value
of al rentals remaining to be paid under the Lease together with the
present value of [Marlin’s] residua interest of the Equipment (as if
no default had occurred) discounted using a ssimple interest rate per
annum equal to the“ Federal Funds Rate” meansthe average between
the high and low Federa Funds money rate published (as of the date
of the Event of Default (or the next business day)[)] in The Wall
Street Journal such rate representing reserves traded among
commercial banksfor overnight usein amountsof onemilliondollars
or more. If the value of theresidual interest of the Equipment is not
specified in the Schedule, it shall be deemed the fair market value of
the Equipment at the end of the term of the Lease. Thereupon,
[Marlin] shall (i) sell the Equipment at a private or public sale, in
bulk or in parcels, with or without notice, and at [Marlin’s] option,
without having to have the Equipment present at the place of sale, or
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(i) lease, otherwise dispose of or keep idle all or part of the
Equipment subject, however, to its obligation to mitigate damages,
and (iii) at [Marlin’s] option, use [Island Cove' ] premises for any
or all of the foregoing without costs, damages, or otherwise. The
proceeds of sale, lease or other disposition of the Equipment shall be
applied first (1st) to al of [Marlin’s] costs incurred in obtaining
possession of and selling the Equi pment, second (2nd), to any unpaid
sums or other moniesdue[Marlin] under the Lease, including unpaid
rentals, costs, and any indemnification then remaining unpaid; third
(3rd) to theliquidated damages due [Marlin] under this Lease; fourth
(4th) to any incidental damages of [Marlin]; and fifth (5th) any
surplus funds, if any, shall be paid to [Island Cove]. In addition to
any remedies set forth herein or otherwise available at law, [Marlin]
shall also haveall therights and remedies afforded to [Marlin] under
UCC — [L]eases § 47-2A-I O1. et seq., including but not limited to
UCC —[L]eases § 47-1-A-508.

Inthe event [Marlin] shall be entitled to possession of the Equipment
pursuant to the Section, due to an Event of Default, [Island Cove] (at
its own expense) shall cause the Equipment to be delivered to
[Marlin] at such point or points designated by [Marlin] in accordance
with Section 7. At the option of [Marlin], [Marlin] may keep the
Equipment on any of the premises of [Island Cove] (or where the
Equipment is located) until [Marlin] shall have leased, sold, or
otherwise disposed of the Equipment. For such purposes, [Island
Cove] agreesto useitsfacilitieswithout charge. [Island Cove] shall
pay [Marlin] al costs and expenses, including reasonable attorney’s
fees, incurred by [Marlin] in exercising any of itsrights or remedies
hereunder.

No remedy provided hereinisintended to be exclusive, but each shall
be cumulative, and shall be in addition to any other remedy referred
to herein or otherwise available to [Marlin] at law or in equity. The
exercise of any of the remedies provided herein shall not be deemed
to constitute a termination of this Lease unless [Marlin] so notifies
[Island Cove] in writing.

26. FILINGASTRUELEASE,SECURITY INTEREST.[Idand
Cove] shall execute any such documents or financing statements as
[Marlin] deems to be necessary or advisable and shall otherwise
cooperate to defend the title and interest of [Marlin]. [Island Cove]
agrees to pay al costs of preparing and filing any such
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documentation. ... Itisexpressly agreed that any filingsor financing
statements shall not be deemed to affect the nature of thisLeaseasa
true and bonafide equipment |ease and/or aFinance Lease, but rather
to give notice to all interested parties of [Marlin’'s| interest in the
property. . ..

(Boldface type and capitalization in original) (emphasis added).

Upon entering into the lease, Marlin assigned all of its right, title, and interest in the boat
racks and dry storage building to AmSouth. Marlin then entered into a second lease with Island
Cove on August 28, 1997, for three floating docks. The terms of the second lease are identical to
those of thefirst lease. Asbefore, AmSouth provided thefinancing, and in return, Marlin assigned
itsright, title, and interest in the docks to the Bank.

Theinitial lease assignment from Marlin to AmSouth provides, in pertinent part, asfollows:

1. [Marlin] hereby assigns to [AmSouth] its entire right, title and
interest in and to that certain Master Lease Agreement (“the Lease”)
. . . between [Marlin] and [Island Cove], together with [Marlin’s]
right to recelve al rent and other monies thereunder, and al of
[Marlin’s] right, title and interest in and to any guaranties or other
rights and interests granted to [Marlin] to secure the payments due
under the terms of the Lease. [Marlin] retains the right, title and
interest to any amounts paid by [ISland Cove] should [Island Cove]
exercise its option to purchase the Equipment . . . at the end of the
lease term. Should [Island Cove] not exercise this option, [Marlin]
retains the right to take possession of the Equipment and the right to
all proceeds from the sale or other disposition of the Equipment.

Theassignment of the August, 28, 1997, leaseto the Bank provides, in pertinent part, thefollowing:

1. [Marlin] hereby assigns to [AmSouth] its entire right, title and
interest in and to that certain Master Lease Agreement (“the Lease”)
dated August 28, 1997 and entered into by and between [Marlin] and
[Island Cove], together with [Marlin’g] right to receive al rent and
other moniesthereunder, and all of [Marlin’g] right, title and interest
in and to any guaranties or other rights and interests granted to
[Marlin] to secure the payments due under the terms of the Lease.
Subject to Section 2 hereof, [Marlin] retains the right, title and
interest to any amounts paid by [ISland Cove] should [Island Cove]
exercise its option to purchase the Equipment . . . a the end of the
lease term. Should [Island Cove] not exercise this option, [Marlin]
retainstheright (subject to Section 2 hereof) to take possession of the
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Equipment and the right to all proceeds from the sale or other
disposition of the Equipment.

2. [Marlin’s] right to receive paymentsfrom [Island Cove] at the end
of the term of the Lease, as set forth in Section 1, is subject to the
condition that [AmSouth] shall receive full payment of all other
amounts due and owing by [Island Cove] to [AmSouth] under the
Lease. Only after full payment of all amounts due and owing by
[Island Cove] under the Lease to [AmSouth], shall [Marlin] receive
any amounts retained in Section 1.

(Underlining in origina). The Addendum to the August 28, 1997, lease assignment provides, in
pertinent part, as follows:

1. Paragraph 1 of the Assignment of Lease dated the 28th day of
August, 1997 by and between [Marlin] and [ AmSouth] isamended to
add the following:

“The last two sentences of Paragraph 1 of the
Assignment of Lease, whichstatethat [Marlin] retains
theright, title and interest in and to any amounts paid
by [Island Cove] should [Island Cove] exercise its
option to purchase the equipment and the right to all
proceeds from the sale or other disposition of the
equipment, are subject to and explicitly contingent
upon [Marlin's] having paid the Loan from
[AmSouth] in full, and such Loan having been duly
cancelled and released by [AmSouth] on its books.
[AmSouth] retains and is granted by [Marlin] all
rightsto the equipment and the proceeds thereof until
the Loan from [AmSouth] to [Marlin] has been paid
infull.["]

2. ThisAssignment of Leaseisunconditional asto AmSouth’sright
to repossess and dispose of the equipment and collect the proceeds
thereof in the event of any default by [Marlin] in the payment of the
Loan from [AmSouth] to [Marlin] during the Lease Term or at any
time prior to final satisfaction of the Loan.

(Underlining in original).
In servicing the leases of the property to Island Cove, Marlin issued checks drawn on
AmSouth to both Island Cove and the vendors who supplied improvements. Marlin then delivered

the checks to Island Cove' s chief manager, who in turn was to deliver the checks to the vendors.
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When Island Cove subsequently filed for bankruptcy, it was discovered that its chief manager had
forged endorsements on some of the vendor checks, resulting in those vendors never receiving
payment for the boat racks or the third floating dock.

ItwasMarlin’ sresponsibility to inspect the construction of all of theimprovements. Because
of Island Cove's fraudulent endorsements, not al of the checks earmarked for the dry storage
building were delivered to the vendor, thusmaking it impossi bl e to determine whose funds had been
used to pay for the building. With respect to the boat racks, they were not installed by the vendor
who had been identified in the lease agreement, and since the checks were not delivered to the
appropriate vendor, there was no way to determine whose funds had paid for the boat racks. The
third of the three floating docks was never constructed.

Island Cove filed for bankruptcy on September 14, 1998, after which no further payments
on the AmSouth loans were made. Thereafter, both R & F Leasing and Pioneer Bank asserted an
interest in the dry storage building and boat racks; additionally, Pioneer Bank claimed at least a
partial interest in the floating boat docks. Island Cove then filed a claim against AmSouth, as
Marlin’s assignee, for the purpose of determining the extent and validity of AmSouth’sinterest in
and to the dry storage building, boat racks, and floating docks.

At this point, Marlin persuaded AmSouth to forego joining it as a party to the bankruptcy
litigation in exchange for Marlin’s assistance in establishing the Bank’s ownership interest in the
Island Coveimprovements. Asapart of thisarrangement between AmSouth and Marlin, the parties
entered into atolling agreement, which preserved the Bank’ sright tofilesuit against Marlin at alater
time.

In the bankruptcy proceeding, a settlement was ultimately achieved. By the terms of the
settlement, AmSouth received a security interest in two floating docks and the right to 25% of the
apportioned sale proceeds attributable to the value of the dry storage building. As a part of the
settlement, AmSouth gave up itsinterest in one floating dock, 75% of the dry storage building, and
all of the boat racks.

Marlinassisted AmSouthinfiling suit against CornerstoneBank (* Cornerstone”), which had
accepted some of the fraudulently-endorsed checks. The case against Cornerstone was later settled
inmediation. Marlin, asapart of aglobal settlement, paid AmSouth $8,333.33 to settle any claims
that the Bank had against it.

Prior to the litigation in the bankruptcy and Cornerstone cases, Marlin, in a letter dated
December 11, 1998, had informed its insurer, Nationwide, of the negligence claims being asserted
by AmSouth against Marlin. Nationwide had issued a businessowners insurance policy to Marlin
that was effective from March 7, 1996, until March 7, 1997; Marlin had renewed the policy from
March 7, 1997, through March 7, 1998. The policy’s Businessowners Liability Coverage Form
provided, in pertinent part, the following business liability coverages:



A. COVERAGES
1. Business Liability

a. We will pay those sums that the
insured becomes legally obligated to
pay as damages because of “bodily
injury,” “property damage,” “personal
injury” or “advertising injury” to
which thisinsurance applies. We will
have the right and duty to defend any
“suit” seeking those damages. We
may at our discretion investigate any
“occurrence” and settle any claim or
“suit” that may result. . . .

* * *

No other obligation or liability to pay
sums or perform acts or services is
covered unless explicitly provided for
under COVERAGE EXTENSION —
SUPPLEMENTARY PAYMENTS.

* * *

e. Coverage Extension -
Supplementary Payments

In addition to the Limit of Insurance,
wewill pay, with respect to any clam
or “suit” we defend:

* * *

(4) All reasonable expenses incurred
by the insured at our request to assist
us in the investigation or defense of
the claim or “suit,” . . ..

* * *

F. LIABILITY AND MEDICAL EXPENSES DEFINITIONS



12. “Property Damage’ means:

* * *

b. Loss of use of tangible property
that isnot physically injured. All such
loss of use shall be deemed to occur at
the time of the “occurrence’ that
caused it.

(Capitalization and boldface type in original).

On December 22, 1998, Nationwide gave Marlin’s claim to its employee, Rockwell Dukes,
for investigation. Onemonth later, Nationwide notified Marlin that theissue of coverage was being
investigated, particularly as to the issue of whether a professiona services exception applied to
Marlin’s claim. Marlin’s policy contained an exception which provided that Nationwide did not
provide coverage for injuries “ due to rendering or failing to render any professional service.” The
policy then contained alist of activities which were not covered under the policy, which included
accounting and legal services, supervisory services, and medical services, among many others.

In October, 1999, the Liability Insurance Research Bureau (“the Bureau™), which researches
and provides opinions to insurance companies on coverage issues, issued an opinion at the request
of Nationwide. It advised Nationwide that the professional services exception contained in the
policy was not applicableto |ease brokers such asMarlin. The Bureau reasoned that “[w]hile being
aleasebroker requirestraining, thetrainingisnot tothelevel of specializedintellectual training such
asthat of adoctor, lawyer, engineer, or architect.” Two monthsafter receiving the Bureau’ sopinion,
Nationwide forwarded Marlin’s case to an attorney and requested a second opinion on the coverage
issue. On February 18, 2000, Nationwide sent a letter to Marlin, advising that it was denying
coverage of Marlin’s claim. Marlin made a second demand for coverage, claiming it was entitled
to reimbursement of legal expensesincurred in assisting AmSouth, aswell as reimbursement of the
funds paid to the Bank as part of the settlement in the Cornerstone litigation. Nationwide again
denied coverage.

Marlin filed suit against Nationwide on June 22, 2001, claiming that Nationwide had
breached itsinsurance contract with Marlin by failing to defend and indemnify it against the claims
of AmSouth. In its complaint, Marlin sought a declaratory judgment of its rights under the
Nationwide policy and asserted that it was entitled to indemnification and reimbursement of
attorney’s fees and expenses; reimbursement of the AmSouth settlement; interest; and costs.
Nationwide answered, denying all liability. Marlin later amended its complaint to assert that iswas
entitled to the 25% bad faith penalty, codified at Tenn. Code Ann. 8§ 56-7-105 (2000). Both parties
filed motions for summary judgment.

The tria court filed its initial memorandum opinion and order on July 1, 2002. In that
opinion, thetria court held that the professional services exception in the insurance policy did not
apply to Marlin. Thetrial court then considered theissue of whether the insurance policy provided
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coverage for attorney’s fees and expenses since no lawsuit was filed against Marlin. The court
concluded that “the actions of Nationwide, through its agent Rockwell Dukes, waived the right to
insist upon aformal lawsuit to trigger coverage and/or created anew contract with Marlinin which
it could not deny coverage on the basis of whether aformal lawsuit had been filed against Marlin.”
In addition, the court held that * the undisputed facts show that Nationwide should be estopped from
insisting that a lawsuit is necessary to trigger coverage.” Finaly, the court addressed the issue of
whether the damages sought by Marlin on behalf of AmSouth constitute “property damage” as
defined in the insurance policy. The court held that there were insufficient facts before it to
determine whether AmSouth was the true owner of the property or whether the Bank merely held
asecurity interest in the property, and therefore, the court concluded that it could not yet rule on the
property damage issue. The court also reserved the issue of Nationwide's bad faith until the
coverage issue could be resolved.

Thetrial court filed a second memorandum opinion and order on April 7, 2003, in which it
opined that, contrary toitsinitia impression, the determination of what constitutes property damage
does not hinge upon whether the agreement between AmSouth and Marlin is a true lease or a
disguised security interest.? Instead, thecourt held that AmSouth, asMarlin’ sassignee, had theright,
under Marlin’s assignment of its rights to AmSouth, to repossess the property upon Island Cove's
default. Thetrial court went on to note, however, that, due to Marlin’s negligence, AmSouth lost
itsright to take possession, at least as to some of the property, thereby suffering a*“loss of use’ of
that property. Asthis“lossof use” constitutes property damage under the Nationwide policy, the
trial court reasoned that the Bank did indeed suffer property damage, which was covered under the
policy. Thetrial court went on to address the issue of the bad faith penalty, holding that it was not
appropriateintheinstant case. Finally, thetrial court held that Nationwidewas not liableto Marlin
for prgudgment interest.

Upon consideration of Marlin’s motion to alter or amend the judgment, the trial court
amended its previousjudgment to allow for pregjudgment interest against Nationwide in the amount
of 10%. From this judgment, Nationwide appeals.

In deciding whether agrant of summary judgment is appropriate, courts areto determine”if
the pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that thereisno genuineissueasto any material fact and that the moving party
isentitled to ajudgment asamatter of law.” Tenn. R. Civ. P.56.04. Courts® must takethe strongest
legitimate view of the evidencein favor of the nonmoving party, allow all reasonable inferencesin
favor of that party, and discard all countervailing evidence.” Byrdv. Hall, 847 SW.2d 208, 210-11
(Tenn. 1993) (citations omitted).

Nationwide did not argue below, and does not argue now, that this distinction is important in this case. On
this point, it agrees with the trial court.
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Since summary judgment presents a pure question of law, our review is de novo with no
presumption of correctness asto the trial court’s judgment. Gonzalesv. Alman Constr. Co., 857
SW.2d 42, 44-45 (Tenn. Ct. App. 1993).

[l.
Nationwide raises three issues, which issues present the following questions:

1. IsNationwideliableunder theinsurance policy for moniespaid by
Marlin to AmSouth in settlement of claims asserted by the Bank
against Marlin; and for legal fees and expenses incurred by Marlin?

2. Do the damages suffered by AmSouth fall under the “property
damages’ language of the insurance policy issued by Nationwide to
Marlin?

3. Did the tria court abuse its discretion in awarding Marlin
prejudgment interest against Nationwide?

Marlin also raisesanissue, i.e., whether thetrial court erred in failing to find that Nationwide “was
guilty of bad faith in the handling of Marlin’s request for defense and indemnification.”

V.
A.

Nationwide first contends that its insurance policy with Marlin does not provide coverage
for the amounts paid to AmSouth to settle its claims against Marlin, nor does the policy cover
Marlin's legal fees and expenses. In support of its position, Nationwide relies upon the language
of theinsurance policy, which providesthat it will cover “those sumsthat [Marlin] becomes|egally
obligated to pay as damages because of . . . ‘ property damage,’ . . . to which thisinsurance applies,”
and that Nationwide“will havetheright and duty to defend any * suit’ seeking those damages.” The
applicableinsurance policy defines “suit” as follows:

“Suit” means a civil proceeding in which damages because of . . .
“property damage,” . . . to which this insurance applies are alleged.
“Suit” includes:

a. An arbitration proceeding in which such damages

are claimed and to which you must submit or do
submit with our consent; or
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b. Any other alternative disputeresol ution proceeding
in which such damages are claimed and to which you
submit with our consent.

Citing thislanguage, Nationwide contendsthat its obligation to provide coverageis contingent upon
the condition precedent of the filing of alawsuit against theinsured. Because AmSouth never filed
suit against Marlin, Nationwide claims that it is not liable for Marlin’s legal fees and settlement
CostS.

In the seminal case of Bill Brown Constr. Co. v. GlensFallsIns. Co.,818 SW.2d 1 (Tenn.
1991), the Supreme Court concluded that an insurer “may be estopped to deny coveragefor any loss
by the misrepresentations of its agent upon which the insured reasonably relies.” 1d. at 12. In
expounding on its pronouncement, the court stated that it

reaffirm[ed] the long-standing rule in Tennessee that any contractual
provision of a policy of insurance, whether part of an insuring,
exclusionary, or forfeiture clause, may be waived by the acts,
representations, or knowledge of the insurer’s agent.

Id. at 13 (emphasisin original).

On January 25, 1999, Marlin's attorney, John B. Curtis, Jr., wrote a letter to Dukes of
Nationwide summarizing the events surrounding AmSouth’ s potential claim against Marlin. The
tolling agreement between Marlin and AmSouth had not yet been executed. Dukeswas questioned
by Curtis about the letter during his deposition:

Q: All right. And did you receive aletter from me dated January 25
concerning this particular clam?

A:Yes.

Q: [Were you] advised in this letter that AmSouth had indicated an
intention to name Marlin as an adverse party in the bankruptcy
proceedings or a separate proceeding[?]

A:Yes

Q: And were you advised at this time that we had persuaded
AmSouth to forego any adversary proceeding as to Marlin until the
dispute regarding ownership of the leased property was resolved?

A:Yes.
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Q:Was it explained to you that the purpose of that was to avoid
unnecessary attorney fees and to possibly avoid litigation down the
line if we were able to prove ownership of the property?

A: | believe that was the explanation given.

Q: Wereyou aso advised in thisletter about AmSouth’ swillingness
to proceed in this fashion only if Marlin would execute a tolling
agreement asto any statute of limitation?

A:Yes

Q: Wereyou advised that it was thought best to have counsel present
during any invol vement between AmSouth and Marlin because of the

potential for AmSouth filing a claim somewhere down the line
against Marlin?

A:Yes.

Q: Wereyou asked in this |etter to give your thoughts regarding the
proposed tolling agreement?

A:Yes

Q: AndtheP.S. acknowledgesthat we had a conversation on January
25 and that you indicated we should proceed with execution of the
tolling agreement?

A:Yes

Q: Do you recall having that conversation?

A: | recall speaking to you, but | do not recall specifics.

Q: Do you recall the topic of the tolling agreement coming up in our
discussion?

A: | do remember something about the tolling agreement.
Q: Do you recall adiscussion to the effect that it would bewiseto go

ahead and executethetolling agreement in order to avoid alawsuit by
AmSouth at that point in time?
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A: | believe so.

Q: Do you recall adiscussion to the effect that these attorney feesin
defense of Marlin would be incurred in any event; and that if it was
later deemed that there was coverage, that Nationwide could ssimply
reimburse that expense?

A: | believe that was the agreement, that if there was coverage, we
would reimburse; if there wasn’t, wewouldn’t. And at that time, we
were uncertain as to whether coverage applied or not.

Q: And did you think it was best that we enter into the tolling
agreement at that timein order to avoid theimmediate lawsuit and the
fees that would be incurred as aresult?

A: | believe so.

Based upon Curtis' letter to Dukes and their conversation of January 25, 1999, it was
reasonable for Marlin to believe that the failure of AmSouth to bring suit would not be, in and of
itself, abar to coverage. Asthetrial court stated, while Nationwide had informed Marlin from the
outset “that the issue of coverage was under investigation,” it had “ never informed Marlin that the
basis for the denial would be that a formal lawsuit had never been initiated.” Indeed, Marlin was
initially informed that the coverage investigation revolved around the professional services
exception. Nationwide later stated — in a letter dated February 18, 2000 — that the nature of
AmSouth’s damages might also be excluded, and that other unidentified exclusions could apply.
Significantly, none of this specifically advised Marlin that Nationwide was relying upon the policy
requirement that suit be filed. Furthermore, Nationwide's reliance on this provision is totally
inconsistent with its reaction to thetolling agreement asfleshed out by the Curtis’'Dukes’ discussion
regarding that agreement and the surrounding circumstances.

We agree with the trial court that Nationwide waived the lawsuit requirement through the
words, action, and non-action, of itsagent, Dukes. Asthetrial court stated, “[i]f Nationwide did not
intend to provide coverage based on the fact that AmSouth had not filed a lawsuit against Marlin,
arequirement that is expressy stated in the written policies, it should have consistently informed
Marlin that no expenses would be covered until aformal lawsuit was brought against Marlin.”

Furthermore, we agree with thetrial court that the doctrine of estoppel prevents Nationwide
Insurance from relying on the lawsuit provision. Finding the trial court’s analysis of the estoppel
argument to be quite well-reasoned, we will quote from it liberally and adopt it as our own:

Marlin informed Nationwide of thesituation and sought approval for
the actionsit wastaking and the expensesit wasincurring. Thiswas
done at avery early stage in the litigation. Mr. Dukes represented
that the expenses would be reimbursed if coverage was not denied.
Marlin relied on the statement and incurred additional fees and
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expenses. Nationwide was fully aware that Marlin was incurring
expenses. Further, Nationwide was notified of Marlin’s situation in
December of 1998. It did not send Marlin a letter detailing the
possible exclusions until February 18, 2000. During thistimeit was
aware that Marlin was incurring expenses. Y et Nationwide did not
inform Marlin that the lack of a formal lawsuit would preclude
coverage, regardless of whether Marlin had coverage. Thetime lag
between the time Marlin first contacted Nationwide in [late] 1998
and early 1999 until Nationwidegave Marlinaformal statement of its
position in February of 2000 is another reason why Nationwide
should be estopped from asserting the lawsuit provision. An
insurance company cannot tell an insured that expenses related to
avoiding expensive litigation will be paid, then sit back for months
whiletheinsured s expenses mount, and hope that the lawsuit settles
so that the insurer can escape without expending any costs.

In short, Nationwide cannot have its proverbial cake and eat it, too. We hold that Nationwide
waived the lawsuit requirement in Marlin’sinsurance policy, and alternatively, that Nationwideis
estopped from asserting the suit requirement provision. Accordingly, Nationwideisliableto Marlin
for its settlement costs, as well as its legal fees and expenses, provided the damages claimed by
AmSouth constitute covered “ property damage” under the terms of the policy. We now turn to the
second of Nationwide' sthreeissues, i.e., whether AmSouth’ s damages are covered damages under
the policy.

B.

Nationwide asserts that AmSouth sustained an “economic loss’ and that its policy does not
cover economic loss. More specifically, it contends that “loss of use” as defined in the policy does
not encompass the type of loss suffered by the Bank. This argument requires us to examine
Nationwide' s policy and to do so under the strictures of the well-established principles of contract
construction.

In interpreting contracts of insurance, we must, as a genera rule, apply the same rules of
construction as are applicable to other types of contracts. See McKimm v. Bell, 790 S\W.2d 526,
527 (Tenn. 1990). Such contracts are to be interpreted as they are written — absent any fraud or
mistake — and their terms must be given their plain and ordinary meaning. Swanson v. Mid-South
TitleIns. Corp., 692 SW.2d 415, 419 (Tenn. Ct. App. 1984). The law iswell-settled in this state
that any uncertainties or ambiguitiesin an insurance policy “must be construed strongly against the
insurer and infavor of theinsured.” Travelersins. Co. v. AetnaCas. & Sur. Co., 491 SW.2d 363,
366 (Tenn. 1973). However, the finding of an ambiguity does not end our inquiry. “Even if
ambiguous, the questioned language must be susceptible to a reasonable interpretation,” which
would favor the party “ seeking coverage under thepolicy.” AllstateIns. Co. v. Barnes, 896 S.W.2d
565, 571 (Tenn. Ct. App. 1995) (emphasisin original) (citing Tatav. Nichols, 848 S.W.2d 649, 651
(Tenn. 1993)).
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When we look at the policy in the instant case, we are struck by the dearth of definitional
language pertaining to the concept of “lossof use.” The policy providesthat it covers two types of
“property damage,” i.e., “[p]hysical injury to tangible property, including all resulting loss of use of
that property” and “loss of use of tangible property that isnot physically injured.” Itisclear that the
boat racks, floating docks, and dry storage building are “tangible property” and it is likewise clear
that none of the property under discussion suffered “physical injury.” Thus, our focus is upon
whether AmSouth lost the use of the boat racks, a significant part of the dry storage building, and
one floating dock.® No issue is made with respect to Marlin’s negligence.

In the instant case, Island Cove, the lessee of the property, brought about an “ occurrence of
[an] Event of Default” under paragraph 19 of the leases when it filed for bankruptcy protection.
Nationwide does not contend otherwise. Under the leases assigned to AmSouth, that bankruptcy
gave AmSouth the right to “take possession” of the property and the right to “sell” it or “lease,
otherwise dispose of or keep idleall or part of the Equipment subject, however, to its obligation to
mitigate damages.” Theissue before usiswhether these contractual rights gave AmSouth the right
to “use’ the property asthe word “use” is found in the concept of “loss of use.”

When we examinethe policy and particularly the definitional part of thisinsurance contract,
we are struck by the fact that loss of use is not defined in any way. It certainly is not defined in a
way that would exclude “economic loss’ from its reach.

Sincethe policy does not define the concept of “lossof use,” wemust givethosewordstheir
“usual, natural and ordinary meaning.” See Swanson, 692 SW.2d at 419. Toaid usinthistask, we
turn to the dictionary. See Am. Justice I ns. Reciprocal v. Hutchison, 15 SW.3d 811, 815 (Tenn.
2000); Tata, 848 SW.2d at 653. Theword “use” isdefined as “[t]o put into service or apply for a
purpose.” The American Heritage College Dictionary 1486 (3d ed. 2000). “Loss’ is defined as
“[t]he condition of being deprived . . . of something.” 1d. at 801. Thus, as applied to the policy
language before us and considering the operative facts, it appears that, given the ordinary meaning
of these words, “loss of use” means the deprivation of the ability to put the boat racks, the missing
floating dock, and the dry storage building into service or apply them for a purpose.

Nationwide strenuously contendsthat it did not intend to cover “economic loss;” but it can
point to no language in the policy spelling thisout. We recognize one could arguethat “loss of use’
isavague term and hence somewhat ambiguous. This does not help Nationwide. Asthe author of
the policy, Nationwide had it within its power to define loss of use in a way that would exclude
“economicloss.” Itfailedtodoso. Thus, any ambiguity must be construed against Nationwide and
infavor of Marlin, provided thereis areasonable interpretation of the “loss of use” language which
would provide coverage for AmSouth’sloss. See Allstate, 896 S.W.2d at 571.

3The one floating dock whose utility was lost by AmSouth was lost because it was never constructed.
Nationwide argues that this dock — never having been built — cannot constitute “tangible property.” Even if this be the
case, it is clear that the other property, the use of which was lost due to Marlin’s negligence, does constitute “tangible

property.”
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Theleaseis very clear. Once Island Cove filed for bankruptcy, AmSouth had the right to
take physical possession of all of the subject property. In other words, according to the dictionary,
it had theright to possessthe property and “put [it] into service” or “apply [it] for apurpose.” While
it was required to do certain things with the property in order to mitigate its damages, this does not
change the fact that it had the right to use the property, i.e., theright to sell it or “lease, otherwise
dispose of or keep idle al or part of the” property under discussion. It lost that right, at least asto
some of the property, because of the negligence of Marlin.

Thus, there is a reasonable interpretation of the policy that would cover AmSouth’s loss.
Since the insurance company chose not to define the somewhat-vague term of “loss of use,” that
faillureis construed against Nationwide and in favor of an interpretation of the policy favorable to
Marlin.

Nationwide relies on anumber of cases from other jurisdictionsto support its position that
this caseinvolves economic loss and that “ property damage,” under the language of the Nationwide
policy, does not include economic loss. All of these cases are distinguishable from the case at bar.

In L. Ray Packing Co. v. Commercial Union Ins. Co., 469 A.2d 832 (Me. 1983), the
Supreme Judicia Court of Maine held that “loss of profits’ did not fall within the property damage
languageinaliability policy with provisionsnot dissimilar to thosein theinstant case. 1d. at 835-36.
The court in L. Ray noted that the underlying suit was an antitrust action brought under the federal
Clayton Act. 1d. at 835. Thecourt relied on acasefrom the United States Supreme Court and noted
that it was “compelling authority that antitrust actions do not allege property damage.” 1d. (citing
Chattanooga Foundry and Pipe Worksv. City of Atlanta, 203 U.S. 390, 51 L.Ed. 241, 27 S.Ct. 65
(1906)). The holding in L. Ray is not implicated by the facts of the instant case.

InLiberty Bank of Mont. v. Travelersindem. Co., 870 F.2d 1504 (9th Cir. 1989), the United
States Court of Appeals for the Ninth Circuit, applying Montana law, addressed a coverage issue
under a policy with “property damage’ provisions functionally identical to those in the case at bar.
Id. at 1508. In Liberty Bank, the plaintiff had been sued in the underlying litigation for conduct
which allegedly “‘ denied [the claimants] their right to claim a security interest’ against the increase
in the value of the inventory.” 1d. The claimants had charged that they invested money in one of
the bank’ s customer based upon the bank’s commitment that, if the claimants invested additional
money in the customer who wasthen in default to the bank, “the bank would subordinate its security
position in the inventory and accounts receivable to the extent that they appreciated in value after
September 1, 1981.” 1d. at 1505. When the bank “repudiated its subordination agreement” and
foreclosed its security interest to the detriment of the claimants, they successfully sued the bank. 1d.

The plaintiff in Liberty Bank sued its insurance company on the theory that the claimants
claim in the underlying action fell within the property damage coverage of the plaintiff’s liability
policy with the defendant. Id. at 1505. The court in Liberty Bank held that the claim for which
coverage was being sought did not involve aloss of use of tangible property. Id. at 1509.

While Liberty Bank is similar to the case at bar, there are significant differences which
distinguish it from the instant case. First, Liberty Bank does not set forth the language of the
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document(s) upon which the claimants relied to sustain their rights in that case. We have the
documentsin this case and they clearly permit AmSouth to take and utilize the property in one of a
number of ways. Furthermore, Liberty Bank does not attempt to analyze “loss of use” in terms of
the usual and ordinary meaning of those words. We do not find this case persuasive authority for
Nationwide' s position in this case.

Nationwide relies on other cases which we also do not find persuasive. See USX Corp. v.
Adriatic Ins. Co., 99 F. Supp. 2d 593, 617 (W.D. Pa. 2000) (finding no coverage where, in the
underlying case, “liability wasimposed for thel oss of intangible property, i.e., theability to compete
and generate profits, gain investment values and increase productivity”); Vogel v. Russo, 613
N.W.2d 177, 179 (Wisc. 2000) (holding that acomprehensivegeneral liability insurance policy with
property damage provisions similar to those in the case at bar did not provide “coverage for
diminution invaue of ahomethat resulted from [theinsured’ s] faulty masonry work™); Wisc. Label
Corp. v. Northbrook Prop. & Cas. Ins. Co., 607 N.W.2d 276, 278 (Wisc. 2000) (holding that there
was no “property damage’ where the loss involved occurred as a result of the mislabeling of
products which in turn “caused the products to be sold at less than half of their intended retail
price”). Seealso Safeco Co. v. Andrews, 915 F.2d 500 (9th Cir. 1990); Comm. Union Ins. Co. v.
I mage Control Prop. Mgmt., 918 F. Supp. 1165 (N.D. Ill. 1996); Fireman’sFundIns. Co. v. Nat'|
Bank for Coops., 849 F. Supp. 1347 (N.D. Cal. 1994); Ticor TitleIns. Co. v. Employersins., 48
Cal. Rptr. 2d 368 (Cal. Ct. App. 1995); Standard Firelns. Co. v. Chester-O’' Donley & Assoc., 972
SW.2d 1 (Tenn. Ct. App. 1998) (decided under Kentucky law). None of these cases involve facts
that are similar to the facts in the instant case.

Inthe instant case, we are dealing with aclaim by athird party for aloss that we have found
is covered under the applicable policy language as interpreted under well-established precedent.
Nationwide' s argument pertaining to “economic loss’ isa“red herring” in this case. AmSouth’s
claim was based upon its inability, because of Marlin’s negligence, to “use” some of the property
it had aright to use under the assigned contract documents. In our judgment, it matters not, under
the language of the policy before us, how AmSouth was going to use the property; what mattersis
that it had aright to use property and that right waslost dueto Marlin’ snegligence. The cited cases
are of no help to usin resolving the questions now beforeus. They simply arenot implicated by the
facts of the instant case.

C.

Finaly, Nationwidearguesthat thetrial court erred in awarding Marlin prgudgment interest
of 10%. Wedisagree.

The decision of whether to award prejudgment interest is within the sound discretion of the
trial court and will not be disturbed by an appellate court absent “amanifest and pal pable abuse of
discretion.” Myint v. Allstate Ins. Co., 970 SW.2d 920, 927 (Tenn. 1998). “A trial court acts
within its discretion when it applies the correct legal standard and reaches a decision that is not
clearly unreasonable.” Bogan v. Bogan, 60 SW.3d 721, 733 (Tenn. 2001). Intheinstant case, the
trial court, relying upontheauthority of Myint, determined that an award of prejudgment interest was
necessary in order to fully compensate Marlin “for theloss of the use of fundstowhichit waslegally
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entitled.” We cannot say that this decision was “ clearly unreasonable.” See Bogan, 60 SW.3d at
733. Wefind no abuse of discretion in the trial court’s award of prejudgment interest.

D.

Marlin contends that thetrial court erred in failing to find that Nationwide was guilty of bad
faith in its handling of Marlin’sclam. We disagree.

Tenn. Code Ann. 8§ 56-7-105(a) provides the following:

The insurance companies of this state, and foreign insurance
companies and other persons or corporations doing an insurance or
fidelity bonding businessin this state, in al cases when aloss occurs
and they refuse to pay the loss within sixty (60) days after a demand
has been made by the holder of the policy or fidelity bond on which
the loss occurred, shall be liable to pay the holder of the policy or
fidelity bond, in addition to the loss and interest thereon, a sum not
exceeding twenty-five percent (25%) on the liability for the loss;
provided, that it is made to appear to the court or jury trying the case
that the refusal to pay the loss was not in good faith, and that such
failure to pay inflicted additional expense, loss, or injury including
attorney fees upon the holder of the policy or fidelity bond; and
provided further, that such additional liability, within the limit
prescribed, shall, in the discretion of the court or jury trying the case,
be measured by the additional expense, loss, and injury including
attorney fees thus entailed.

Before a plaintiff may recover a penalty pursuant to this provision,

(2) the policy of insurance must, by its terms, have become due and
payable, (2) aformal demand for payment must have been made, (3)
theinsured must havewaited 60 days after making hisdemand before
filing suit (unlessthere was arefusal to pay prior to the expiration of
the 60 days), and (4) the refusal to pay must not have been in good
faith.

Palmer v. Nationwide Mut. Firelns. Co., 723 SW.2d 124, 126 (Tenn. Ct. App. 1986); Walker v.
Tennessee Farmers Mut. Ins. Co., 568 S.W.2d 103, 106 (Tenn. Ct. App. 1977). The plaintiff has
the burden of proving theinsurer’s bad faith. Palmer, 723 SW.2d at 126.

Thetrial court found that “[g]iven al of thefactsand circumstances of thiscase,” therewere
“legitimate ground[s] for disagreement about the coverage of the insurance policy and that
Nationwide should not be burdened with the statutory penalty.” The imposition of a statutory
penalty upon an insurer is discretionary with thetrial court and, absent an abuse of that discretion,
will not bedisturbed on appeal. Daugherty v. Stuyvesant I ns. Co., 169 Tenn. 300, 86 S.W.2d 1095,
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1096 (1935). After reviewing the record, we cannot say that the trial court abused its discretion in
refusing to impose the bad faith penalty.

V.

Thejudgment of thetrial courtisaffirmed. Thiscaseisremanded for enforcement of thetrial
court’s judgment and for collection of costs assessed below, al pursuant to applicable law. Costs
on appeal are taxed to the appellant, Nationwide Mutual Insurance Company.

CHARLESD. SUSANO, JR., JUDGE
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