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A judgment was rendered against corporation, of which Defendant is 100% owner. Plaintiff
sought to recover judgment from Defendant’ s corporation but was unsuccessful. Plaintiff filed suit
against Defendant aleging that conveyance made between corporation and Defendant was
fraudulent. Thetria court found the conveyance fraudulent and assessed the judgment against the
Defendant, personally. For the following reasons, we affirm.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Chancery Court Affirmed; and
Remanded

DAvID R. FARMER, J., delivered the opinion of the court, inwhich ALAN E. HIGHERS, J. and DAVID
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OPINION

On December 18, 1998, Lifesigns of Memphis, P.C. (Lifesigns 1) filed a petition for a
temporary restraining order and injunctive relief against Bruce McGehee, M.D. (Dr. McGeheg).
In the petition, Lifesigns 1 alleged that it terminated its employment contract with Dr. McGehee.
Based upon non-solicitation and confidentiality clauses contained in the employment contract,
Lifesigns 1 sought to enjoin Dr. McGehee from communicating in any way with Lifesigns 1's
patients and accounts for ten years after his termination. On June 29, 1999, Dr. McGehee
answered the petition and counter-complained against Lifesigns 1 and its owner, Otis Plunk,
M.D. (Dr. Plunk). In the counter-complaint, Dr. McGehee alleged that Lifesigns 1 and Dr. Plunk
breached the employment contract and an implied duty of good faith and fair dealing, and further



that his discharge was retaliatory. In its judgment,* the trial court granted Dr. McGehee's breach
of contract claim; denied the claims of breach of an implied duty of good faith and fair dealing
and retaliatory discharge; awarded damages against Lifesigns 1 in the amount of $32,610.33,
including an award of attorney’ s fees; and required Lifesigns 1 to surrender to Dr. McGehee all
shares of stock in the possession of Lifesigns 1 to Dr. McGehee.

On September 10, 2001, Dr. McGehee filed a complaint to set aside an aleged fraudulent
conveyance made by Dr. Plunk. In the complaint, Dr. McGehee alleged that, after he filed his
counter-complaint against Lifesigns 1 and Dr. Plunk, Dr. Plunk liquidated the account
receivables of Lifesigns 1 and deposited them into his personal account. Dr. McGehee
complained that the transfer of funds from Lifesigns 1 to Dr. Plunk was done without adequate
consideration and intended to render Lifesigns 1 insolvent. Dr. McGehee sought to have the
$32,610.33 judgment from his breach of contract claim assessed against Dr. Plunk personally.

Trial for Dr. McGehee's claim of fraudulent conveyance occurred on February 13 and 14,
2003. At the conclusion of the proof, the trial court made the following observations:

In this case we have the defendant, Dr. Otis Plunk, who is not only a physician but,
| guess by his own testimony, a sophisticated businessman who has an M.B.A.
Degree from Vanderbilt and has the entrepreneurial desire to not only practice
medicine but to set up clinics, not on asolefranchise basis, but essentially achain of
clinics for the purpose of performing physical examinations for corporations. Dr.
Plunk recruited Dr. McGeheefrom North Carolinato operate[Lifesigns 1] sothat he
[Dr. Plunk] could. . . open up the Life Signs of Nashvilleclinic [Lifesigns2]. This
was back in April of 1998 when Dr. McGeheg, | guessit was March of ‘98 perhaps,
when Dr. McGehee moved to Memphis and Dr. Plunk moved to Nashvillein April
of “98. Subsequent disagreements arose between Dr. McGeheeand Dr. Plunk. And
in December of ‘98 [Dr. McGeheg] was discharged from [Lifesigns 1].

Dr. Plunk hastestified about the various entities that this company became -
- moved from [Lifesigns 1], the stock was transferred in March of ‘99 to [Lifesigns
2] and then to O.A.P. and Associates [Lifesigns 3] and subsequently to Life Signs
Holding Company [Lifesigns 4]. Meanwhile the day after Dr. McGehee is
discharged, [Lifesigns 1], filesapetition for temporary restraining order in theform
of relief in Circuit Court of Shelby County seeking to restrain Dr. McGehee from
solicitations and whatnot and these courts are used to enforce an injunction against
Dr. McGehee. Subsequently, Dr. McGehee retained counsel. An answer to the
complaint was filed and a counter-complaint was brought against [Lifesigns 1] in
Juneof ‘99. We now know that in March of ‘99, apparently, the stock of [Lifesigns
1] was transferred to [Lifesigns 2].

1While appellant’s brief states that injunctive relief was granted against Dr. M cGehee, the interim and final
judgment, entered M arch 26, 2001 and M ay 22, 2001, along with the record asawhole, do not support such aresolution.
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As part of the proof in this case, Dr. Plunk’ s deposition and an execution of
judgment that was taken on August the 8th of 2001 and was admitted as Exhibit six.
Dr. Plunk testifies in that deposition on page five, line 23 “Does [Lifesigns 1] till
exist?” And he answers, “Yes.” Page six, “And is that still the name of the
corporation, [Lifesigns1]?” And heanswered, “Yes.” And he states, “And | notice
that you have handed me a stock certificate that was mentioned in the order of the
court, the final order and it has a date on the 23rd day of May of 2001. Are you
familiar with that stock certificate?” And hesaid, “Yes.” [“]And do you agreewith
me that today, August the 8th of 2001 is when you handed me that stock certificate
for thefirst time?’ Answer, “Yeah, | gaveit to my attorney Bill Zdancewicz.” On
page seven, “What isyour position [with Lifesigns 1]?” Answer, “1 no longer have
aposition with the company”. Question, “Areyou an officer director?” “No.” Line
12, “What corporations are you an officer of?” Answer, “[Lifesigns4].” And page
eight, line 15, “Are you on the board of directors?” Answer, “Yes.” Question,
“[Lifesigns 4]?" Answer, “Yes” “And are you still president of the board?’
Answer, “Yes.” Page ten, line four, “What is the relationship, if any, between
[Lifesigns 3] and [Lifesigns 4].?7" Answer, “[Lifesigns 4] owns 99 percent of
[Lifesigns 3], approximately.” Line 13, “Does [Lifesigns 1] own any assets?’
Answer, “Not that | am awareof.” Question, “Whenwasthelast timethat [Lifesigns
1] owned any assets?’ Answer, “ There was small bank account balances - - in late -
- early 2000.” Question, “Late‘89 or ‘987" Answer, “Late‘99.” “Okay.” Page 11,
line four, “And it was shortly after that you’' re saying that [Lifesigns 1] transferred
itsassetsto[Lifesigns4]?’ Answer, “Yes.” “And that would have occurred in early
1999, correct?” “Yes” Question, “So | would be correct in saying that when
[Lifesigns1] filed an answer to acounter-complaint and filed that answer on Junethe
26th of 2000, then at that time, [Lifesigns 1] had aready transferred its assets to
[Lifesigns 4][,] is that correct?” Answer, “It had sold assets at that time, yes.”
Question, “ And what were the terms of the sale of those assets? What did [Lifesigns
4] pay for those assets?” Answer, “Essentially outstanding accounts receivables.”
[“]There may have been some accounting charges or, you know, to recoup
depreciation.” Question, “What you're saying is that [Lifesigns 1] transferred its
accounts receivables to [Lifesigns 4]?7° Answer, “No. That's the only thing it
retained.” Question, “The only thing that [Lifesigns 1] retained was its accounts
receivable?’ Answer, “Correct.” “Thenwhat wastransferredto [Lifesigns4] at that
time?’ Answer, “Well, itwasn’t anythingelse.” Line 22, “Sothesewould have been
accounts receivable from insurance companies],] isthat correct?” “Correct.” Page
13, line 18, “What did [Lifesigns 4] pay to [Lifesigns 1] for those accounts
receivable?’ “Rephrasethat. Justrepeatit.” Question, “What did [Lifesigns4] pay
to[Lifesigns1] for thoseaccountsreceivablethat weretransferredto[Lifesigns4]?’
Page 14, linetwo, “Well, | mean, it didn’t. [Lifesigns4] didn’t get the receivables.”
Question, “Who got thereceivables?’ “[Lifesigns1] retained thereceivables.” “So
then, [Lifesigns 1] didn’t transfer anything to [Lifesigns 4]; is that correct, because
the only thing they had was receivables?” Answer, “Right.” Question, “But
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[Lifesigns 1] , as | understand it, it no longer holds those receivabled,] is that
correct?” Answer, “Well, | was a hundred percent owner of [Lifesigns 1] [alnd so
essentially, those were - - it wasasubchapter S corporation. So | essentially paid tax
and used those proceeds personally, paid taxes and used those proceeds personally.”
Page 15, “Did you pay the [Lifesigns 1] any money in exchange for what you
received from the corporation?’ “No.” “How much did you write yourself a check
for?” “In the neighborhood of probably $100,000.00.["] “And when you received
that money from [Lifesigns 1], | mean, it came over a fairly prolonged period of
time.” Question, “But it went into your personal account?” “No. It went into
[Lifesigns 1] and on occasion | would take money.” “You would put that money
where?” Answer, “In my personal account.”

Now, Dr. Plunk was the - - this was a subchapter S corporation. And he's
testified in his deposition on page 14 that he was a one hundred percent owner of
[Lifesigns 1] onthe stand. Andthisisafter giving - - previously giving earlier inthe
deposition, this stock interest to Dr. McGehee. Dr. Plunk testified on the stand that
Dr. McGehee had an ownership interest in [Lifesigns 1] He also testified that the
only thing that [Lifesigns 1] had at the time of this transfer to [Lifesigns 4], which
wasfrankly, apparently, acouple of transferslater, according to histestimony on the
stand, where these accounts receivable, which he kept ahundred percent of because
he stated that he was a hundred percent owner of [Lifesigns 1]. Thisis after filing
apetition in the Circuit Court on December the 18th of ‘98 and subsequently filing
an answer to the counter-complaint.

This is dl very confusing. There is no question about it. Dr. Plunk is
obvioudly very sophisticated at handling these matters in conjunction with his
accountants and his attorneys. But in the court’ s eyes, which it appearsto the court
that the timing of these transfers and the fact that Dr. Plunk was aware at the time
that the transfers were made directly into his personal account from the only assets
that were available to pay any judgment that might have been rendered in this matter
in the lawsuit that his company filed. The company that he testified he was a
hundred percent owner of isan attempt to defraud Dr. McGehee. And asaresult the
conveyances - - this court finds that there was afraudulent conveyancein an attempt
todefraud avalid creditor. And that ajudgment should be entered against Dr. Plunk
individually in the amount of $32,610.32.

The court will not render ajudgment in the amount in the value of the stock
because there is testimony that the stock may have avalue of anywhere between - -
no, you can't base stock on what someone pays for stock. All of uswho own stock
know that. The only testimony that we have on that is that the stock and whatever
this ultimate entity might be is anywhere from zero to ten million dollars. And
presumably if there’'s any value to the stock which there may or may not be or we
may be talking about perhaps litigation down the road on that issue. But this court
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can’'t deal on speculation and can't - - there’ s no way to put any value on that at this
point. And ultimately we'll haveto see what happens, | guess, in January or July of
‘05 whenever that’s supposed to take place. But Dr. McGehee has ajudgment in
Circuit Court. It was found he had a vaid judgment found by the Circuit Court of
this county. And this court finds that the judgment should be entered against Dr.
Plunk personaly for that judgment. (The tria court is quoting portions of Dr.
Plunk’ s deposition, Exh. 6)

Dr. Plunk timely filed his notice of appeal.

| ssues Presented

Dr. Plunk raises the following issue, as we restate it, for review by this Court:

Whether thetrial court erred in finding that Dr. Plunk made a fraudul ent
conveyance.

Standard of Review

Our review of atrial court’s conclusions on issues of law is de novo, with no presumption
of correctness. Kendrick v. Shoemake, 90 SW.3d 566, 569 (Tenn. 2002). Our review of atrial
court’ s findings on issues of fact is de novo upon the record, accompanied by a presumption of
correctness unless the evidence preponderates otherwise. Tenn. R. App. P. 13(d); Kendrick, 90
S.W.3d at 569. Wherethetria court makes no specific findings of fact on a matter, we must
review the record to determine where the preponderance of the evidence lies and accord no
presumption of correctness to the conclusion of the court below. Kendrick, 90 S.W.3d at 569.

Analysis

Dr. Plunk argues that thetrial court erred in finding that the transfersin controversy
satisfy the elements required in Tenn. Code Ann. § 66-3-305 (1993)? to deem a conveyance
fraudulent.® Tennessee Code Annotated § 66-3-305 provides:

Every conveyance made and every obligation incurred by a person who is or will be
thereby rendered insolvent is fraudulent as to creditors without regard to such
person’ sactual intent, if the conveyanceismadeor the obligationisincurred without
afair consideration.

2The 1993 version of the statute will be applied in this case asthetrial occurred before the effective date of the
amendment, July 1, 2003. See Tenn. Code Ann. § 66-3-305 (2003) (amendments).

3Dr. Plunk also argues that the conveyance should not be deemed fraudulent because it did not violate Tenn.

Code Ann. §66-3-101 (1993). Wewill not address this argument because a conveyance can be deemed fraudulent under
either Tenn. Code Ann. § 66-3-101 or § 66-3-305.
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Tenn. Code Ann. 8 66-3-305. Further, “[t]o makeaconveyancefraudulent against creditors, it must
be made without a fair consideration leaving the grantor insolvent.” Macon Bank & Trust Co. v.
Holland, 715 S.W.2d 347, 349 (Tenn. Ct. App. 1986) (citing Hicksv. Whiting, 258 SW. 784 (Tenn.
1924)).

We will address the insolvency requirement first. Tenn. Code Ann. § 66-3-302 (1993)
defines insolvency as “[a] person® isinsolvent when the present fair salable value of the person’s
assets is less than the amount that will be required to pay the probable liability on such person’s
existing debts as they become absolute and matured.” Dr. Plunk argues that Lifesigns 1 “had
significant net worth at the time of the transfer of its' assets.” However, in answering the
garnishment to the judgment rendered against Lifesigns 1 from the original suit, Lifesigns 1 stated
“[t]hat the judgment debtor does not hold any wages or benefits of the judgment creditor, [Dr.
McGehee, and] [a]s further answer the judgment debtor states that it does not own any goods,
channels, lands and tenements in order to answer the subject garnishment.” Asaresult, Dr. Plunk
is precluded from arguing that Lifesigns 1 was not insolvent as it is defined in Tenn. Code Ann. §
66-3-302.

The second element required for a conveyance to be deemed fraudulent under Tenn. Code
Ann. 8§ 66-3-305 is that the conveyance must be made without fair consideration. Dr. Plunk argues
that the payment of the accounts receivable from Lifesigns 1 to his bank account was fair
consideration because he was paying himself his salary. Tennessee Code Annotated § 66-3-304
(1993) definesfair consideration as*in exchangefor such property, or obligation, asafair equivalent
therefor, and in good faith, property isconveyed or an antecedent debt issatisfied.” Whiletherewas
testimony at trial that it was customary for Lifesigns 1 to pay Dr. Plunk’s salary from the account
receivables, when there was money available, there was aso testimony given by Dr. Plunk that
guestions whether the exchange was made in good faith. Dr. Plunk testified that his paymentsfrom
the accounts receivable were not consistent. He would take out some here and there and pay
Lifesigns 1's monthly expenses. Dr. Plunk further testified, in his deposition, that in early 1999,
Lifesigns 1 transferred its assetsto Lifesigns 4. Helater testified that Lifesigns 1 did not transfer
any assets to Lifesigns 4. But instead, Dr. Plunk took $100,000 from Lifesigns 1's accounts
receivableand depositedit into hispersonal bank account. Thistransfer coincideswith thedatesthat
Dr. Plunk testified that Lifesigns 1 did not have any assets. Asaresult, Dr. Plunk’s liquidation of
Lifesigns 1's remaining assets would have been done during the litigation, which resulted in a
judgment being entered against Lifesigns 1. The tria court found the nature and timing of these
transactions confusing and we concur in that assessment. Based upon this testimony and the
credibility of Dr. Plunk, thetrial court concluded that these transactions were fraudulent. We also
believe that Dr. Plunk’s complete liquidation of the remaining assets of Lifesigns 1 during the

4While the statute uses the word “person,” the statute’s definition of insolvency is also applicable to
corporations. See Hyde Props. v. McCoy, 507 F.2d 301, 307 (6th Cir. 1974).
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litigation was not done in good faith as it is enumerated in Tenn. Code Ann. § 66-3-304.
Accordingly, we affirm thefinding of thetrial court that Lifesigns 1 made afraudulent conveyance.”

Conclusion
In light of the foregoing, we affirm the decision of the trial court assessing the $32,610.33

against Dr. Plunk, personally. Costs of this appead are taxed to the Appellant, Otis A. Plunk,
M.D., and his surety, for which execution may issue if necessary.

DAVID R. FARMER, JUDGE

5Dr. Plunk does not raise the issue of whether thetrial court could have assessed thejudgment against Dr. Plunk,
personally, upon the finding of a fraudulent conveyance, as defined by Tenn. Code Ann. § 66-3-101 or § 66-3-305, so
we do not reach the propriety of that action.
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