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OPINION

Richard Upright (*Husband” or “ Appellant”) and Mary Jean Upright (“Wife” or “ Appellee”)
were married on August 9, 1980. On December 27, 2001, Wife filed a complaint for divorce
against Husband, alleging as grounds the existence of irreconcilable differences or, aternatively,
inappropriate marital conduct. Wife’scomplaint sought an equitable division of the parties’ marital
property.

Husband filed an answer and counter-complaint for divorceon April 12, 2002, admitting that
the parties “ should be divorced on the grounds of irreconcilable differencesif the partiesare ableto
enter into awritten, signed and notarized Marital Dissolution Agreement.” Husband denied Wife's
allegations of inappropriate marital conduct and sought dismissal of her complaint for divorce. In
his counter-complaint for divorce, Husband petitioned the court to award an absolute divorcein his
favor on grounds of irreconcilable differences or, aternatively, inappropriate marital conduct.
Husband further prayed for an equitable division of the parties’ marital property. A hearing on the
complaint for divorce, answer, and counter-complaint was held on December 2, 2002.



The record reflects the following: During the course of their marriage, the partieslived in
a home located on three acresin McNairy County, Tennessee. Wife owned the home and the | ot
upon which it was situated prior to the parties marriage. Wife entered the marriage as the owner
of atraler located on the marital residence property and a “house-full of furniture.” The record
indicates that Husband brought very little separate property into the marriage.

Husband testified that the marital residence wasin “very poor” condition when he took up
residencewith Wifein 1980." The partiesagreethat Husband performed somerepairsonthe marital
residence, but disagree asto the extent and value of said repairs. Wifetestified that Husband put up
some paneling and sheet rock inthe marital residence, and further noted that some parts of the home
improved during the marriage, and some didn’t. Husband contends that he completely rebuilt the
kitchen and a bathroom in the marital residence using money from the parties joint checking
account. Wife testified that Husband merely placed some tile in the bathroom, and noted that a
family friend built new cabinets for the kitchen at no cost to the parties. Wife maintains that no
money from the joint account was used to repair, rebuild, or renovate the marital home.

Husband was the primary wage earner throughout the marriage. Wife contributed as a
homemaker, caring for her children and Husband'’ s children from apreviousrelationship. Husband
testified that he deposited his salary into ajoint checking account that was used to pay for family
expenses, income and real estate taxes, and insurance on the marital residence and trailers. Wife
testified that both parties contributed to the joint checking account, and noted that she rarely wrote
checks on this account. Wife further denies that Husband used personal funds or money from the
joint checking account to pay for routine maintenance costs on the marital residence or trailers.
Husband did not introduce any physical or documentary evidence to support his contention that he
used personal fundsor money from thejoint checking account to pay for general maintenancerepairs
to the marital residence and/or trailers, but insists that he was unable to produce such evidence
because his records and/or receipts are locked up in the marital residence and are therefore not
accessible to him. Husband testified that he had “no way of knowing how much [he] spent” on
improvements and materials purchased for improvements to the marital residence prior to 1984.

In 1984, afiredamaged theinside of themarital residence. Thepartiesreceived aninsurance
payment of $52,000.00 for the damages sustained. Using the proceedsfrom theinsurance payment,
the parties, with the help of friends and rel atives, made repairsto the marital residence, including the
installation of acentra air conditioning and heating system. Husband testified that he personally
repaired theroof, reworked theframe of the house, andinstalled new beamsunder the structure. The
parties further renovated the garage to include two bedrooms, a bathroom, and a closet. Wife
maintainsthat the repairswere never finished. The partiesused the remaining proceedsto purchase
second-hand furniture for the dwelling, a van, and a mobile home trailer and lot located across the
street from the marital residence, and to pay for avacation.

! Husband approximated the value of the marital residence and Wife's trailer in 1980 as $15,000.00.
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During the course of the marriage, the parties purchased three mobile homesoor trailers. The
partiespurchased onetrailer for $3,000.00, and borrowed $2,800.00 from Wife' smother to purchase
asecond trailer. The parties |ater repaid Wife's mother with money from the insurance payment.
From the record, it appears as though both of thesetrailers arelocated on the sametract of property
as the marital residence and the trailer owned by Wife prior to the parties marriage. In the late
1980’ s, the parties purchased atract of land acrossthe street from their marital residenceand another
trailer for atotal price of $6,000.00. At some point during their marriage, the parties purchased a
house and the property upon which it was located from Wife' s grandmother for $1,000.00, a price
that Wife testified was far less than the value of the real property.

Both partiestestified that they rented the trailers to tenants throughout their marriage. Wife
continues to rent these trailers, and testified that she earns atotal of approximately $750.00 per
month in rental income from these trailers. Wife further noted that Husband collected most of the
rent during themarriage. Husband cal culated Wife' s current total monthly income from the rentals
at $790.00, and testified that he has not received any money from these rentals since the parties
separation.

In addition to therepairs performed on the marital residence, Husband contendsthat he spent
nine months compl etely rebuilding and/or repairing the trailer owned by Wife prior to the parties
marriage. Wife acknowledged that Husband made repairsto thetrailer, but noted that Husband did
not complete the repairs and that she had to eventually hire someone to finish the work.? Wife
further offered unrefuted testimony that Husband cut and sold timber from the tract of land where
the threetrailers are located and kept all of the proceeds from the sale.

Both partiesaredisabled and have alimited income. Wife, whowasin her mid-sixtiesat the
time of this appesal, testified that she receives $548.00 per month in Social Security disability in
addition to therental incomefrom thetrailers. Husband, also in hismid-sixties, receives $1,079.00
per month in social security disability and $438.00 per month in military disability. Husband also
receives quarterly stock dividends on 1,396 shares of Kansas City Power and Light stock that he
holds as separate property.

By final decree entered January 30, 2003, the tria court, inter alia, awarded the parties an
absol ute divorce on the stipul ated grounds of inappropriate marital conduct and divided the parties’
marital property as follows:

3. Asanequitabledivision of property the Court findsthat all
real property is marital by purchase or transmutation. Wife is
awarded the marital home and 3 acres, including all mobile homes

2 Wife testified that Husband spent nine months placing four pieces of paneling, repairing the ceiling in one
bedroom, installing a new tub in the bathroom, and placing linoleum in the kitchen and bathroom.
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located thereon and the house and | ot purchased from Wife' smother .
The lot and house trailers purchased in the late 1980’ s shall be sold
and the net proceeds divided equally between the parties;

4. Husband isawarded all of histools, equipment, guns, the
1952 Ford tractor, the John Deere 240 tractor, the bushhog, the box
blade, the 16 ft. trailer, thelawnmower, the 1993 Lincoln, the Ford F-
150 and all itemsincluded on his“ Additional Personal Property” and
“Separate Property of Husband” lists, a copy of both of which is
hereby attached and made a part of this Decree;*

5. Wifeisawarded the remaining property in her possession,
including the 1991 Toyota van and the household goods and
furnishings and any house trailers she owned prior to the marriage;

6. The Edward Jones Account is to be divided equally
between the parties;®

7. Husband isordered to pay Wife the sum of Two Thousand
Dollars ($2,000), representing funds he withdrew from the Bank.

Husband filed atimely motion to alter or amend the trial court’sfinal decree of divorcein
February 2003, stating in pertinent part:

1. TheCourtfailedtofollow theprovisionsof T.C.A. 8§ 36-4-
121 and make an equitable division of the parties’ marital property.

2. Defendant respectfully requests that the Court make
appropriate adjustments in the division of marital property so that
same is equitable and conforms with T.C.A. § 36-4-121.

3 We find no evidence in the record to indicate that the parties purchased a house or lot from Wife's mother,
and therefore conclude that thetrial court’sfinal decree should be read to award Wife “the house and lot purchased from
Wife's grandmother.” (emphasis added).

4The documentsentitled “ Additional Personal Property” or “ Separate Property of Husband” were not included
in the record as attachments to the trial court’s final decree of divorce. These documents were included in the record
on appeal as part of Trial Exhibit 7. A brief sampling of the property awarded to Husband as separate property includes
1,396 shares of Kansas City Power and Light stock valued by Wife at $34,000.00, clothing, toiletries, the family dog,
a Kawasaki three-wheeler, furniture and file cabinets, a computer and accessories, and two rings.

5 The parties' Edward Jones Account was valued at $22,005.67 as of November 29, 2002.
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Upon subsequent denial of his motion, Husband filed a notice of appeal of thetrial court’s
final decreeon July 17, 2003. On appeal, Husband presentsfor review the soleissue of whether the
trial court erred initsdivision of the parties’ marital property.

Sincethiscasewastried by the court sitting without ajury, we review the case de novo upon
the record with a presumption of correctness of the findings of fact by the trial court. Unless the
evidence preponderates against thefindings, we must affirm, absent error of law. See Tenn. R. App.
P. 13(d).

On appedl, the Husband specifically asksthis Court to order asale of al of therea property
and divide the proceeds from the sale equally between the parties. Although thereisa presumption
that marital property is owned equaly, there is no presumption that marital property should be
divided equally. Bookout v. Bookout, 954 SW.2d 730, 731 (Tenn. Ct. App. 1997). Thus, an
equitable division of the marital property need not be an equa division of the property. 1d. A tria
court is afforded wide discretion when dividing the marital property, and its distribution will be
given “great weight” on appeal. Ford v. Ford, 952 SW.2d 824, 825 (Tenn. Ct. App. 1997).
Guidelinesfor theequitabledivision of marital property areset forthin T.C.A. 8 36-4-121©) (Supp.
2002). That statute provides, in relevant part:

(c) Inmaking equitabledivision of marital property, the court
shall consider all relevant factors including:

(1) The duration of the marriage;

(2) The age, physical and mental health, vocationa skills,
employability, earning capacity, estate, financia liabilities and
financia needs of each of the parties,

(3) Thetangible or intangible contribution by one (1) party to
the education, training or increased earning power of the other party;

(4) Therelative ability of each party for future acquisitions of
capital assets and income;

(5) The contribution of each party to the acquisition,
preservation, appreciation, depreciation or dissipation of the marital
or separate property, including the contribution of a party to the
marriage as homemaker, wage earner or parent, with the contribution
of aparty ashomemaker or wage earner to be given the same weight
if each party hasfulfilled itsrole;



(6) The value of the separate property of each party;
(7) The estate of each party at the time of the marriage;

(8) The economic circumstances of each party at thetimethe
division of property isto become effective;

(9) Thetax consequencesto each party, costs associated with
the reasonably foreseeable sale of the asset, and other reasonably
foreseeabl e expenses associated with the asset;

(10) The amount of social security benefits available to each
spouse; and

(11) Such other factors as are necessary to consider the
equities between the parties.

T.CAA. § 36-4-121(C).

To briefly reiterate, the trial court’s award of marital property to Wife included, inter alia,
the marital residence and three acres, the threetrailerslocated on this property, including the trailer
that Wife owned prior to the marriage, and the house and lot purchased from Wife's grandmother.
Husband and Wife both received a one-half interest in the sale proceeds from the trailer and lot
purchased inthelate 1980’s. Thetrial court’ sorder states“[t]helot and housetrailers purchased in
thelate 1980’ sshall be sold and the net proceeds divided equally between the parties;” however, the
record appearsto identify only onelot and mobile hometrailer as having been purchased during this
time period. It isthis court’s understanding that the lot and mobile home trailer ordered to be sold
isthe real property located across the street from the marital residence.

Neither the court’ sfinal decree of divorce nor thetrial judge s statements from the bench at
the December 2, 2002 hearing explicitly assign avalue to the individual pieces of real property or
indicatewhether the court properly considered thefactorsset forthin T.C.A. 8§ 36-4-121©). Wenote,
moreover, that the trial court specifically determined that “all real property [owned by the parties]
is marital by purchase or transmutation.” The trial court nonetheless awarded a bulk of the real
property to Wife.®

Under the particular circumstances of thiscase, and in consideration of thefactors prescribed
inT.C.A. 836-4-121©), wefind the tria court’s division of marital property to be equitable. We

6 Wife does not dispute or appeal the trial court’s classification of the real property involved in this matter as
marital property.



note, initially, that Husband specifically appealsthetrial court’ saward of real property. Theprimary
discrepancy betweenthe court’ saward and Husband’ sproposed divisionliesin appel lant’ svaluation
of the marital residence, the three acre tract of land, the trailers, and the house and lot purchased
from Wife's grandmother. In a“Statement of Assets and Proposed Disposition [of the] Marital
Estate,” entered as an exhibit at trial, Husband values the marital residence, the three acre tract of
land, and the trailer owned by Wife prior to the marriage at $103,000.00. Husband’s valuation is
based strictly upon his assertion that the aforementioned real property is currently insured for
approximately $104,000.00 and therefore must necessarily be worth as much. The evidencein the
record, however, indicates that the marital residence, the three acres, and the trailer owned by Wife
prior to the marriage was appraised for property tax purposes by Mr. Stanley Mitchell, McNairy
County Trustee, at a vaue of $30,400.00 for the tax year 2001.

Husband’ sexhibit further val uesthetwo remaining mobilehometrailerslocated on thethree
acretract of property at $3,500.00 each. It isapparent that neither of these trailers was appraised at
avalue exceeding $1,100.00 for the tax year 2001. Husband further valued the house and lot that
the parties purchased from Wife' s grandmother at approximately $2,500.00. Althoughitisunclear
from the record the precise vaue of thisrea property, it is evident that the house and lot did not
appraise for more than $1,100.00 for the 2001 tax year.’

Inlight of thisevidence, wefind the difference between Husband and Wife' s cal cul ated total
awards of marital property to be significantly less than that indicated by the appellant in his exhibit
and on appeal.

Applying the factors set forth in T.C.A. § 36-4-121©), we note that this was a marriage
approximately twenty-threeyearsin duration. Theevidenceintherecordindicatesthat Husband was
the primary earner and that his salary was placed in ajoint checking account to which both parties
had access. Although Wife apparently did not earn or contribute financialy to the degree of
Husband, she acted asahomemaker and the family caretaker throughout the course of the marriage.

Therecord further indicatesthat Wifewasthe unencumbered owner of themarital residence,
three acres, and her mobile hometrailer at the time of the parties marriage. Husband brought very
little separate property into the marriage. Although Husband hel ped pay taxes and insurance on the
aforementioned property, he made no mortgage or rental payments on the property. We note,
moreover, that the partiesagreethat Husband performed variousrepairsonthemarital residenceand
thetrailer that Wifeowned prior to themarriage. However, the extent and value of theserepairs, and
the specific question of whether Husband used funds from the joint account to pay for such repairs,
isin dispute.

7A copy of property tax noticesfor the parties’ propertieslocated at 163 Hill Lane ($30,400.00), 191 Hill Road
($1,000.00), 185 Hill Road ($800.00), and Hill Lane ($1,100.00) was included in the record on appeal. The number in
parenthesis next to the address represents the respective property’s appraisal value for the tax year 2001.
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The trial court’s finding that “all real property is marital by purchase or transmutation”
indicates that the trial court considered Husband’ s contribution to the maintenance of the marital
residence and Wife' strailer and the purchase of the remaining three trailers and the house and tract
of land from Wife's grandmother.

We note that both parties are disabled and currently drawing social security. Husband
receives approximately $969.00 morein social security payments per month, and earns or receives
additional incomein the form of stock dividends. Wife's only source of income aside from social
security benefits is the money that she earns as rent on the trailers.

Asafina note, counsel for Wife, for the first time at oral argument, asked for an award of
attorney’ sfees based upon Husband' sfiling of an allegedly frivolous appeal . We deny this request.

For the foregoing reasons, we affirm thetrial court’ sfina decree of divorcein all respects.
Costs of this appeal are assessed against the appellant, Richard Upright, and his surety.

W. FRANK CRAWFORD, PRESIDING JUDGE, W.S.



