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OPINION

l.

The parties were divorced by judgment entered April 1, 1996. Thefina decree of divorce
incorporated the parties marital dissolution agreement (MDA). At thetime of the divorce, neither
child born of the marriage had reached the age of mgjority. The MDA provides that the parties
would exercise “joint custody” of both children, with Mother being the primary physical custodian
of their daughter Mattea(DOB: March 22, 1994), and Father the primary physical custodian of their
son Matthew (DOB: March 24, 1985).

On December 5, 2001, Mother filed apetition for change of custody, allegingthat the parties
son, Matthew, had moved from the Father’ shometo the Mother’ shome. The Father filed an answer
and counter-petition requesting that the Court establish him asthe primary residential custodian of



both Matthew and Mattea. Both parties submitted proposed parenting plans to the Court. At the
timeof the hearing, Matthew had attained the age of magjority, and so theissue regarding custody and
visitation involved only Mattea.

After the hearing, the Trial Court adopted M other’ s parenting plan, and incorporated
itintoitsfinal judgment. Father argueson appeal that the Tria Court failed to make findings of fact
which requiresthis Court to vacatethe Trial Court’ s judgment regarding the designation of Mother
asprimary residential parent. Father also arguesthat the Trial Court abuseditsdiscretioninrefusing
to grant him more visitation time with theminor child. Mother argueson appeal that the Trial Court
abused its discretion in not awarding her attorney fees and not ordering the Father to pay all of the
minor child’s uncovered medical expenses. Mother also seeks her attorney fees on appeal.

The issues before the Court are:

1. Whether the Trial Court erred in its decision regarding Father’ s petition for change of
custody and award of visitation time.

2. Whether the Trial Court erred in its decision regarding the parties division of
responsibility for the unpaid medical expenses of their minor child.

3. Whether the Tria Court erred initsdecision regarding the denia of the Mother’ s request
for attorney fees.

Custody and visitation cases are among the most important casesthat courtsconsider. Their
chief purpose is to promote the best interests of the child. Steen v. Seen, 61 SW. 2d 324, 327
(Tenn. Ct. App. 2001). Custody cases are very often factually driven and hinge on factors such as
the demeanor and credibility of thewitnesses, whichisamatter that ispeculiarly within the province
of theTrial Court. Bowmanv. Bowman, 836 S.W. 2d 563, 567 (Tenn. Ct. App. 1990). Accordingly,
wereview these decisions de novo on the record with a presumption that the Trial Court’ sfindings
of fact are correct unless the evidence preponderates otherwise. Kendrick v. Shoemake, 90 SW.3d
566, 569-570 (Tenn.2002). When the Trial Court makes no specific findings of fact, however, we
must review the record to determine where the preponderance of the evidence lies. Ganzevoort v.
Russell, 949 S.W.2d 293, 296 (Tenn.1997).

In considering a petition to modify custody from one parent to another parent, the threshold
issue is whether a materia change in circumstances has occurred after the initial custody
determination. Factors to consider are whether a change has occurred after the entry of the order
sought to be modified; whether the change was known or reasonably anti cipated when the order was
established; and whether the change is one that affects the child’ s well-being in a meaningful way.
If a material change in circumstances has occurred, then it must be determined whether the
modification isin the child’ s best interest according to the factors enumerated in Tenn. Code Ann.
§ 36-6-106. Kendrick v. Shoemake, 90 S.W.3d 566, 569-570 (Tenn. 2002).
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In this case, the Trial Court did not make a specific finding asto whether a
material change of circumstances occurred subsequent to the divorce decree and MDA. It could
certainly be argued in this case that such a change did not occur, but neither party presents this
argument. Each proposed parenting plan sought changes in the arrangement set forth in the MDA
and followed by the parties. Consequently, wewill proceed to theissue of whether the Trial Court’s
modification of the custody and visitation arrangement reflected the best interests of the child. See
Seenv. Steen, 61 SW.3d 324, 327 (Tenn.App.2001).

The factors enumerated in Tenn. Code Ann.§8 36-6-106, which guide the courts in
determining whether modification of custody isin achild’s best interests, provide in pertinent part,
asfollows:

(1) The love, affection and emotional ties existing between the

parents and child;

(2) The disposition of the parents to provide the child with food,
clothing, medical care, education and other necessary care and the
degree to which a parent has been the primary caregiver;

(3) The importance of continuity in the child's life and the length of
time the child has lived in a stable, satisfactory environment;. . .

(4) The stability of the family unit of the parents,
(5) The mental and physical health of the parents,

(6) The home, school and community record of the child,;

* * *

(9) The character and behavior of any other person who residesin or
frequentsthe home of aparent and such person'sinteractionswith the
child; and

(10) Each parent's past and potential for future performance of
parenting responsibilities, including the willingness and ability of
each of the parentsto facilitate and encourage a close and continuing
parent-child relationship between the child and the other parent,
consistent with the best interest of the child.

The MDA signed by the parties at the time of the divorce provides as follows regarding
visitation:
The parties shall have reasonable visitation with the child not in his
or her physical custody and the parties shall cooperatewith each other
to ensure that the children spend time with each other, and with the
non-custodial parent.



The parties shall alternate and/or divide the holidays with the
children. Each party shall have two weeks of summer vacation time
with the child not in his’her physical custody.

The parties agreed that during the five years from the divorce in 1996 until Mother’ sfiling
of her petition in 2001, the parties followed a schedule which provided Father visitation time with
Matteaevery other weekend. Father testified that in addition to alternate weekends, he usually took
aweek of vacation during spring break, and theweek of hisbirthday, and during those weeks he kept
both the children. Mother testified that Father never called or contacted Mattea in between his
custodial weekends, and that he never requested any more visitation timewith her than what he had.
Father testified that he had contacted Mother “severa” times and requested moretime with Mattea,
to which the Mother did not agree.

Mother’s proposed parenting plan maintains the schedule alowing Father dternate
weekends, and increases his parenting time to include every Tuesday evening from 5:00 to 7:00.
Among other things, it providesfor aternating holidays, alternating spring breaks, and grants Father
two weeks with Mattea in June and two weeksin July.

The written proposed plan submitted to the Trial Court by Father is styled “temporary
parenting plan” and providesthat “thefather shall beresponsiblefor thechild from 6:00 p.m. Sunday
to 6:00 p.m. Friday every other week and. . .all week every other week” with “Mother to have
additional time as may be arranged between the parties.” However, at the hearing Father testified
that hewasrequesting “that she[ Mattea] spend fifty percent of thetimewith [him], and fifty percent
of the time with her mother.” He testified that he was requesting physical custody alternating
between the parties every week. Hefurther testified on direct examination asfollows regarding the
proposed weekly alternating visitation schedule:

Q: You recognize — Do you recognize that starting like — like today
with that type of an arrangement might well be traumatic for this
child?

A:Yes

Q: But isthat —is that the situation that you want to work toward,
with regard to your daughter?

A:Yes

After hearingthewitnesses testimony, the Trial Court adopted Mother’ s proposed parenting
plan. On appeal, Father raises the following issue, quoted verbatim from his brief: “whether the
Trial Court erred in failing to make findings of fact justifying its designation of Mother as the
primary residential parent or as to visitation.” We disagree with Father’s assertion that the Trial
Court failed to make findings of fact in this case; but even if this assertion were correct, we aso
disagree with his argument that the absence of findings of fact by a Trial Court requires this court
to vacate the lower court’s judgment. “When the Trial Court makes no specific findings of fact,
however, we must review the record to determine where the preponderance of the evidence lies.”
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Kendrick v. Shoemake, 90 S.W.3d 566, 570 (Tenn, 2002), citing Ganzevoort v. Russell, 949 SW.
2d 293, 296 (Tenn. 1997).

The transcript of the hearing reveals that the Trial Court found as follows in relevant part:
All right. Well, here’swhat | think about it. It appears to the court
that both parentsare good parents, lovethe child, and do the best they
can with everything. The problem seemsto be that there was one of
those agreements some years back that said nothing. . .it didn’t say
anything specific. And asismost usualy the case, it didn’t work out
toowell. And so things have not been working too well, apparently.

The mother’s had primary custody of the child these years.
And apparently has done an excellent job. | —you know, the childis
making four-O [straight As in school], and no problems and — or
anything. I'm not saying the father hadn’t, also. | certainly don’t go
— But | think that under the proof, the evidence shown here, that the
mother would be the primary parent.

The father would —and I'’d — again, I’ ve heard that thereis a
request for visitation, but as | indicated at the outset, frankly, | don’t
think — And | think studies have shown, and its been generally held,
that the child needs a home base, a place that is home, and not to be
moved about too much. And | think that, on the basis of what |
understand in the facts of this case, all that — The father should have
parenting time from Friday at 5:00 to Sunday at 6:00 every other
week, and Tuesday from 5:00 to 7:00 every week.

The Supreme Court has noted on several occasionsthat “the details of custody and visitation
with children are peculiarly within the broad discretion of thetrial judge.” Eldridgev. Eldridge, 42
SW.3d 82, 85 (Tenn.2001); Suttles v. Suttles, 748 SW.2d 427, 429 (Tenn.1988). Based on our
review of the record, the applicable statutory factors and circumstances, we find that the evidence
does not preponderate against the Trial Court’ s decision and we therefore affirm the Trial Court’s
order in thisregard.

Mother raisestheissueasto theappropriatedivision of Mattea suncovered medical expenses
between the parties. Therecord showsthat at the time of the hearing, M attea was covered by three
separate health policies. Father’'s, her stepfather’s (Mother has since remarried), and also by
TennCare. TheMDA providesthat Father will beresponsiblefor 60% of M attea’ suncovered health
care expenses, and Mother will be responsible for the remaining 40%. After hearing Mother’s
argument that Father should have to pay a higher percentage of these expenses, the Trial Court
ordered that the same arrangement, the 60/40 split, continue. We find that the evidence does not
preponderate against the Trial Court’ sdecisionand wethereforeaffirmtheTria Court’ sorder inthis
regard.



The Mother argues that the Trial Court erred by not awarding her attorney fees and further
requests an award for her attorney fees on appeal. The decision whether to award attorneys' feesis
within the sound discretion of the Trial Court and will not be disturbed upon appeal unless the
evidence preponderates against such adecision. Kincaidv. Kincaid, 912, SW. 2d 140, 144 (Tenn.
Ct. App. 1995). We find that the Trial Court’s decision regarding attorney feesis appropriate and
the evidence does not preponderate against the Trial Court’ s decision. We affirm the Trial Court’s
decision regarding attorney fees and further decline to award attorney feesto the M other on appeal .

We affirm the judgment of the Trial Court initsentirety, and remand the case for collection
of costs below. Costs on appeal are assessed against the Appellant, Richard Eugene Gorman.

SHARON G. LEE, JUDGE



