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OPINION
|. Factual Background and Procedural History

The partiesin this case were never married. Father filed a petition to establish paternity of
their child (DOB Sept. 29, 1998) on July 17, 2001, shortly before the parties separated. Father’'s
paternity wasadmitted and established by agreed order entered by the court on August 20, 2001. The
parties had been living together in Maryville, Tennessee until the time of Father’s petition, but
shortly thereafter, Mother moved to Smithville, Tennessee in DeKalb County.

The agreed order establishing Father’ s paternity also provided that custody of the child was
granted “jointly and equally” to the parties, and that they would split parenting time by alternating
seven-day periodsof timewiththechild. Theagreed order further provided that both partiesdesired
to continue asjoint and equal custodians of the child until the child started school. The order further



provides that “[t]his custody arrangement shall continue until such time as the mandatory age for
school attendance at which time, if the parties are unable to agree upon a primary residential
custodian, this matter shall be brought back before the Court for further consideration.”

After Mother’'s move to Smithville, the parties maintained their practice of spending
aternating weekswith thechild. On February 8, 2002, Mother filed apetition to modify the custody
and visitation arrangement, noting that “in oneyear, the parties’ child will beenrolled in school” and
aleging that “it isimportant that the child have one home for purposes of consistency and stability
for the child.” Mother requested the court designate her the primary residential custodian. Father
filed a counter-petition in which he sought primary residential custody of the child.

On November 22, 2002, a hearing was held before the juvenile court referee, at which the
parties each testified and called witnesses. At the conclusion of that hearing, the referee announced
hisdecision that Father would be the primary residential custodian. Mother then filed apetition for
rehearing by the Blount County Juvenile Court judge, whichwasgranted. OnMay 28, 2003, another
full hearing was held. At the conclusion of the second hearing, thetrial court ordered each party to
submit aproposed parenting plan. After the parties complied with thisrequest, thetrial court entered
an order on October 23, 2003 finding that “the best interest of the child would be that the Father be
designated primary residential custodian of the minor child[.]” Although it is not completely clear
from the record, it appears that the trial court adopted and incorporated Father’s parenting plan in
itsfinal judgment. Mother appeals.

Il. Issue Presented for Review

Mother has not included a statement of the issues presented for review in her brief. Based
on our review of her brief and oral argument, it is clear that the sole issue Mother raises in this
appedl isasfollows:

Whether the trial court erred in designating Father the primary residential custodian of the
child.

[11. Standard of Review

In this non-jury case, our review is de novo upon the record of the proceedings below; but
therecord comesto uswith apresumption of correctnessasto thetrial court'sfactual determinations
which we must honor unless the evidence preponderates against those findings. Tenn. R.App. P.
13(d); Wright v. City of Knoxville, 898 SW.2d 177, 181 (Tenn.1995); Union Carbide Corp. v.
Huddleston, 854 S.\W.2d 87, 91 (Tenn.1993). The tria court's conclusions of law, however, are
accorded no such presumption. Campbell v. Florida Seel Corp., 919 SW.2d 26, 35 (Tenn.1996);
Presley v. Bennett, 860 S\W.2d 857, 859 (Tenn.1993).



V. Analysis

In cases involving a custody dispute, courts are guided by Tenn. Code Ann. 8§ 36-6-106.
That statute provides as followsin part pertinent to the present case:

(a) Inasuit for annulment, divorce, separate maintenance, or in any
other proceeding requiring the court to make a custody determination
regarding a minor child, such determination shall be made upon the
basis of the best interest of the child. The court shall consider all
relevant factors including the following where applicable:

(1) The love, affection and emotional ties existing between the
parents and child;

(2) The disposition of the parents to provide the child with food,
clothing, medical care, education and other necessary care and the
degree to which a parent has been the primary caregiver;

(3) The importance of continuity in the child's life and the length of
time the child has lived in a stable, satisfactory environment. . .

(4) The stability of the family unit of the parents;
(5) The mental and physical health of the parents,

(6) The home, school and community record of the child;

* * *

(9) The character and behavior of any other person who residesin or
frequentsthe home of aparent and such person'sinteractionswith the
child; and

(10) Each parent's past and potential for future performance of
parenting responsibilities, including the willingness and ability of
cl ose anebobruf nhepppantsitodiadidi tet eodsmedoeageen the child and the other parent,
consistent with the best interest of the child.

The parties agree that a material change in circumstances has occurred in that the child has
now reached school age and, because the parties live over two hours apart, they cannot continue
alternating custody every week with achild enrolled in school. Circumstances now dictate that one
of the parentsbe declared the primary residential custodian, the onewho livesin the place wherethe
childwill attend school. Initsorder, thetrial court made no findings of fact beyond itsdetermination
that awarding Father primary residential custody served the child’s best interests.

In this case, considering the applicable statutory factors, Mother has, ssmply stated, pointed
to very little evidence suggesting that the trial court erred initsruling. Thisisavery difficult case
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in that both parties appear to have done a good job of parenting and are qualified and capable of
raising the child. The Juvenile Court refereefound that it was a“rare situation that the court hasto
deal with exceptionally fine parents, and | do believe that each of you aretruly trying to be the best
parent that you can be notwithstanding the frustrationsthat life brings, and having the separation of
distance, and not having arelationship between the two of you except through your child.” Mother
statesin her brief that “the evidence. . .shows that each parent appears to be equally positioned in
almost every criteriafound inthelaw for determining custody.” Mother arguesthat she “excelsin
at least the area of being able to provide more hands-on care, aswell as having an extended family
in the area of her residence.” Mother, who has recently remarried, points to the testimony that she
isableto stay home with the child during non-school hours, while Father hasto work, and al so that
she has more extended family living near her than does Father.

Father responds by highlighting evidence that Mother has been uncooperative and
uncommunicativeregarding thechild’ smedical needsand recreational activities, and shehasrefused
to be flexiblein scheduling visitation. On one occasion, thislack of communication resulted in the
scheduling of the same minor surgical procedure for the child with two different doctors at two
different times. Father also testified that he has remained in the same Maryville residence in which
the partieslived until their separation, whereasM other testified that she hasresided inthree different
places in the two years since the separation. Father testified that on occasion Mother had lost her
temper and cursed at him in front of the child.

A determination of custody and visitation often hinges on subtle factors such asthe parents
demeanor and credibility during the trial proceedings. Gaskill v. Gaskill, 936 SW.2d 626, 631
(Tenn.App. 1996). In this case, it appears probable that the court’ s determination of the parties
relative demeanor and credibility played asignificant roleinitsruling. Atthehearing beforethetrial
court, Mother was cross-examined on four separate occasions by the playing of an audiotape of
telephone conversations between her and Father. While it appears that these tapes were played in
an attempt to bring Mother’ s credibility into question, the tapes contents are not contained in the
record before us.

Under these circumstances, weare guided by thefollowing commentsand observationsmade
recently by this Court in a custody dispute case, which are pertinent to the present case:

The credibility of witnesses is a matter that is peculiarly within the
provinceof thetrial court. See Bowman v. Bowman, 836 S.W.2d 563,
567 (Tenn.Ct.App.1991). That court hasadistinct advantage over us:
it sees the witnesses in person. Unlike an appellate court--which is
limited to a"cold" transcript of the evidence and exhibits--the trial
court isinaposition to observe the demeanor of the witnesses asthey
testify. This enables the trial court to make assessments regarding a
witnesss memory, accuracy, and, most importantly, a witness's
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truthfulness. The cases are legion that hold a trial court's
determinations regarding witness credibility are entitled to great
weight on appeal. See, e.g., Massengale v. Massengale, 915 SW.2d
818, 819 (Tenn.Ct.App.1995). In the absence of unrefuted authentic
documentary evidence reflecting otherwise, we are loathe to
substitute our judgment for the trial court's findings with respect to
the credibility of the witnesses.

"Trial courts are vested with wide discretion in matters of child
custody...." Varley v. Varley, 934 SW.2d 659, 665
(Tenn.Ct.App.1996) (quoting Koch v. Koch, 874 SW.2d 571, 575
(Tenn.Ct.App.1993)). This being the case, we will not reverse atrial
court's decision regarding custody unless the record clearly
demonstrates that the court has abused its discretion. Otis v.
CambridgeMut. Firelns. Co., 850 S\W.2d 439, 442 (Tenn.1992). As
the Supreme Court has cautioned, "adiscretionary judgment of atrial
court [should not bedisturbed] unlessit affirmatively appearsthat the
trial court's decision was against logic or reasoning, and caused an
injustice or injury to the party complaining." Marcusv. Marcus, 993
SW.2d 596, 601 (Tenn.1999) (quoting Ballard v. Herzke, 924
S.W.2d 652, 661 (Tenn.1996)).

Lockmiller v. Lockmiller, 2003 WL 23094418 at * 4, 2003 Tenn.App. LEXIS 953, C/A No. E2002-
02586-COA-R3-CV (Tenn.App.E.S. filed Dec.30, 2003) (emphasis and bracketsin original).

V. Conclusion

Bearing the above in mind, and having considered the pertinent statutory factors and the
record asawhole, we do not find that the evidence preponderates against thetrial court’ sfinding that
the child’' s best interests are served by awarding Father primary residential custody. We affirm the
judgment of thetrial court. The caseisremanded for collection of costs below. Costson appeal are
assessed to the Mother, J.C.W., for which execution may issue, if necessary.

SHARON G. LEE, JUDGE



