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OPINION
Factsand Procedural History

Jennifer S. Blackwell (“Mother” or “ Appellant™) isthemother of J.S., Jr. (“Child”), who was
born on June 21, 1996." On or about July 6, 2002, Mother and Stephen Blackwell (“ Stepfather”)
picked up Child and his siblings’ from the house of Royce Bates (“ Grandfather”), Child’s maternal
grandfather, and LindaBates (“ Grandmother”), Child’ smaternal grandmother.® After J.S.and T.B.
went to bed, Mother and Stepfather had to force Child to go to sleep because he wanted to stay
awake. Subsequently, Child exited Mother’ sand Stepfather’ s home through awindow and went to
Kim Wilson's (“Wilson”) home, who was a neighbor of Mother and Stepfather. Child informed
Wilsonthat Stepfather slapped him. Wilsontel ephoned|ocal law enforcement, and Deputy Timothy
Pinson (* Deputy Pinson”) of the Henry County Sheriff’s Department responded to the call.

Uponarrival, Childinformed Deputy Pinson that Stepfather slapped him, and Deputy Pinson
noticed a mark which appeared to be a handprint on the side of Child’'sface. Child explained that
he went to Wilson’ s house for food and had done so for the past two weeks. Subsequently, Deputy
Pinson went to the residence of Mother and Stepfather to further investigate the matter. Upon
inspection of the home, Deputy Pinson observed that amattress was against awindow with no glass,
the rooms were full of trash and various items making it difficult to walk around in the home, and
there were many dirty dishes with molded food on them. When questioned about the incident,
Stepfather said he could not remember hitting Child in the face but did not deny it. Child wastaken
to the Henry County Medical Center for an examination.

Attrial, Mother and Stepfather denied that Stepfather ever hit Child other than the occasional
spanking for disciplinary purposes. Further, Stepfather, Mother, Grandfather and Grandmother
testified that the red mark on Child’s face on that day was from the tape holding on an eye patch
Child was wearing as aresult of arecent eye surgery Child underwent.* The testimony of Mother,
Stepfather, Grandfather, and Grandmother explained that, earlier that day, Child was staying at his
grandparents’ home and wanted to play in awading pool. They further testified that, as aresult of
this water activity, the patch and tape came off Child’ s face, leaving red marks. The physicians at
the Henry County Medical Center could not state for certain that such red marks were caused by a
dap to the face.

1 Child’s father, J.S., Sr., died as a result of a hunting accident on September 9, 2003, and, therefore,

he is not a party to this action.

2 Child has two siblings: Child’s brother, J.S. (“*J.S.”), and Child’s half sister, T.B. (“T.B.”), who is
M other’s and Stepfather’s daughter.

3 Though DCS petitioned for and had J.S. and T.B. brought into the custody of the lower court, they are
not at issue in this action.

4 The reason Child wore a patch on his left eye on the day in question was because he required surgery
on that eye from a self-inflicted wound with a knife, further evidencing that Child has special needs.
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Subsequently, Stepfather was charged with aggravated child abuse. Stepfather pled guilty
to alesser charge of recklessendangerment. Asaresult, Stepfather was sentenced to eleven months
and twenty-nine days in the county jail but was granted probation after serving ten days.

Shortly after Child’s removal, the Tennessee Department of Children’s Services (“DCS’)
petitioned the Henry County Juvenile Court for temporary custody of Child and hissiblingson July
11, 2002. That same day, the lower court brought all three children into the protective custody of
the court. Subsequently, Child was placed in the custody of hisgreat uncle and great aunt, Kenneth
and Charlene Davis (collectively the “Davis’™”). However, because Child is a specia needs child
who isemotionally disturbed, the Davis were unableto carefor Child for more than afew months,
and Child returned to the lower court’s protective custody on November 13, 2002. Specificaly,
Child has been diagnosed with ADHD and bipolar disorder. Additionally, Child acts out sexually
towards other children. On December 5, 2002, DCS and Mother entered into a permanency plan,
setting goal sthat M other and Stepfather would need to meet in order to have Child returned to their
custody. On June 11, 2003, Child was placed in the custody of Jo Curtis (“Curtis’), who is a
specially trained foster mother with Y outh Villages.

During the period of over ayear that Mother and Stepfather did not have custody of Child,
Mother visited Child sporadically, and, after thetwo visitsin May and July 2003, Child becamevery
disruptive for aperiod of time and experienced nightmares and depression. However, there was no
evidence that anything abnormal or inappropriate occurred at either one of these visits.

Lessthan amonth after Child wasremoved in July 2002, M other and Stepfather married on
August 3, 2002. Mother currently worksat alocal fast food restaurant while Stepfather isemployed
by the Dynamic Plastic Molding Company. Mother recently obtained her legal assistant degreefrom
the Tennessee Technol ogy Center and Stepfather holds an associate’ sdegreein electronics. Mother
admitted that Stepfather has abused her in the past, but that he did not hit Child. Additionaly,
Grandfather testified that Mother and Stepfather had “ smacking sessions,” but the mark on Child’s
face was from the surgical tape and Child was known to tell liesin the past.

DCSfiled apetition to terminate Mother’ s parenta rights with respect to Child on August
5, 2003, on the grounds of willful abandonment for failing to visit or support, persistent conditions,
and substantial noncompliance with the permanency plan. After ahearing on December 1, 2003, the
trial court issued an order terminating Mother’s parental rights on the grounds of persistent
conditions and substantial noncompliance with the permanency plan. Mother appealsto this Court
and presents the following issues for our review:

l. Whether thetrial court erred when it determined that there was clear and convincing
evidence of the grounds of persistent conditions or substantial noncompliance; and

I. Whether the trial court erred when it determined that termination of Mother's
parenta rightswas in Child’s best interest.

For the following reasons, we affirm the decision of the trial court.
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Standard of Review

Thefindings of fact by atrial court sitting without ajury are reviewed by this Court de novo
upon the record with a presumption of correctness, and, unless the evidence preponderates agai nst
the findings, we must affirm, absent an error of law. Tenn. R. Civ. P. 13(d); In re Valentine, 79
S.W.3d 539, 546 (Tenn. 2002); Inre LJ.C., AL.C., & J.RC., 124 SW.3d 609 (Tenn. Ct. App.
2003). Further, wereview issues of law de novo with no presumption of correctness. Valentine, 79
S.W.3d at 546 (citing Union Carbide Corp. v. Huddleston, 854 SW.2d 87, 91 (Tenn. 1993)).

Groundsfor Termination

Before atrial court may terminate parental rights, it must find that one of the grounds for
termination have been established by clear and convincing evidence and that termination isin the
best interest of the child. Tenn. Code Ann. 8 36-1-113(c)(1)-(2) (2003). “Clear and convincing
evidence” is defined as “evidence in which there is no serious or substantial doubt about the
correctness of the conclusions drawn from the evidence.” Valentine, 79 SW.3d at 546 (quoting
Hodgesv. SC. Toof & Co., 833 SW.2d 896, 901 n.3 (Tenn. 1992)). In the instant action, the trial
court found that termination of Mother’s parental rights with respect to Child was proper on the
grounds of (1) the conditions which led to Child’s removal, or other conditions which would in all
reasonabl e probability cause Child to be subjected to further abuse or neglect, still persist and (2)
substantial noncompliance with the permanency plan. Because only one ground is required to
support the termination of parental rights, Mother must demonstrate that DCS failed to carry its
burden of proving either one of thesegrounds. Id. (citing Inre CW.W., 37 SW.3d 467, 473 (Tenn.
Ct. App. 2000)). Additionally, pursuant to Tenn. Code Ann. 8§ 36-1-113(c)(2) (2003), thetrial court
determined that termination of Mother’s parental rights wasin Child’ s best interest. We begin by
reviewing whether the trial court erred when it found that grounds for termination exist.

Persistent Conditions

Mother argues that the trial court erred when it determined the ground of persistent
conditions was established by clear and convincing evidence. The Tennessee Code provides:

(g) Initiation of termination of parental or guardianship rights may be based upon any
of the following grounds:

(3)(A) Thechild has been removed from the home of the parent or guardian by order
of acourt for aperiod of six (6) months and:

(i) The conditions which led to the child’s removal or other conditions which in all
reasonable probability would cause the child to be subjected to further abuse or
neglect and which, therefore, prevent the child's safe return to the care of the
parent(s) or guardian(s), still persist;



(i1) Thereislittle likelihood that these conditions will be remedied at an early date
so that the child can be safely returned to the parent(s) or guardian(s) in the near
future; and

(iii) The continuation of the parent or guardian and child relationship greatly
diminishesthe child’ s chances of early integration into a safe, stable and permanent
home.

Tenn. Code Ann. § 36-1-113(g)(3)(A) (2003).

It isundisputed that Child had been removed from Mother by acourt order for morethan six
months. In this case, Stepfather’ s actions and the environmental neglect by Mother and Stepfather
were the conditions resulting in Child’s removal. The trial court determined that the current
circumstances of Mother and Stepfather—that Mother failed to accept responsibility for her rolein
Child' s abuse, Mother failed to understand or educate herself about Child’ s needs, and Mother and
Stepfather failed to appreciate the effects of domestic violence between themselves on
Child—establish the ground of persistent conditions. Additionaly, the trial court appears to give
weight to the fact that Mother married Stepfather and continued her relationship with him.
Specificaly, initsruling, the court stated:

[A]fter the child wasremoved in July of * 02, [ Stepfather] was charged and [M other]
proceeded to continueto have arelationship with [ Stepfather], continued to state that
the problems were with the child and not [Stepfather’ s| doings, the Court finds she
married [ Stepfather] soon thereafter the filing of criminal charges for child abuse.

Thetrial court’sruling is predicated upon afinding that Stepfather abused Child. After our review
of therecord asawhole, we cannot say that the evidence preponderates against thisfinding. Deputy
Pinson stated that Child had ared mark on hisface which appeared to be ahandprint. Additionally,
there was testimony that Child told Wilson, aneighbor, and Deputy Pinson that Stepfather slapped
Childintheface. Though thereistestimony flatly denying Stepfather hit Child, we cannot say that
the evidence preponderates against afinding that abuse occurred.

We are also mindful of the special position atria court judge holds:

Where the tria judge has seen and heard the witnesses, especially if issues of
credibility and weight to begiven oral testimony areinvolved, considerabledeference
must be accorded those circumstances on review, becauseit isthetria court which
had the opportunity to observe the witnesses demeanor and to hear the in-court
testimony.

Moorev. Shoney’s, Inc., No. M2002-02635-WC-R3-CV, 2003 Tenn. LEXI1S 1123, at *2-3 (Tenn.
Nov. 20, 2003) (citing Long v. Tri-Con Indus., Ltd., 996 SW.2d 173, 178 (Tenn. 1999)).

In this case, though there was evidence supporting the findings that Mother and Stepfather
had created a safe physical environment, there was clear and convincing evidence that M other and
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Stepfather did not accept responsibility for the physical abuse inflicted upon Child, that Mother
failed to appreciate Child' sspecial needs, and that Mother and Stepfather were violent to each other
and failed to understand the detrimental effect such violence would have on Child. The evidence
presented showed that Mother and Stepfather blamed Child for Child’s, J.S.’s, and T.B.’sremoval
by telling fal sehoods to Wilson and Deputy Pinson. Later, at trial, Mother stated that she no longer
blamed Child but instead blamed DCS and its employees for her current situation. At no point did
Mother or Stepfather accept responsibility for Child’s abuse.

Further, while therewas evidence that M other was taught certain parenting skillsby Andrea
Chase, a counselor with the Carey Counseling Center, and that Mother attempted to use some of
those skills, there was no evidence that Mother understood and appreciated the needs of Child, who
was diagnosed with ADHD and bipolar disorder. Two different county case managers for DCS,
Raymond Jenkins and Elane Hart, were both of the opinion that M other and Stepfather were unable
toparent Child. Hart alsotestified that M other and Stepfather do not understand Child’ smental and
emotional needs, though both M other and Stepfather havebeen provided parenting and mental health
counseling.

Finally, there was evidence that Stepfather continued to abuse Mother and that neither one
appreciated the detrimental effectsthisenvironment would have on Child. Mother testified that she
knew Stepfather had been convicted of domestic violence in the State of Florida prior to their
marriageon August 3, 2003, and that Stepfather hashit her but “it’ snot hisfault” because sometimes
she “needed it.” After reviewing the record as awhole, we cannot say thetria court erred when it
found that conditions which led to the child’sremoval, or other conditions which in all reasonable
probability would cause the child to be subjected to further abuse or neglect, still persist.

Further, the evidence supportsthetrial court’ sfinding that thereislittlelikelihood that such
conditions will be remedied at an early date. From the record, it appears that Mother has had a
history of abusive relationships with companions, and such abuse is a situation she has come to
accept and condone. Stepfather also has a history of being an abusive partner in relationships, as
evidenced by his conviction for domestic violence in the State of Florida. Neither Mother nor
Stepfather appears to understand the detrimental effects marital abusehason achild. Additionally,
it doesnot appear that Mother and Stepfather will accept responsibility for their rolein Child’ sabuse
at any point sincethey first blamed Child and, at trial, blamed DCS employeesfor Child’ sremoval.
Finaly, even though Mother and Stepfather received various services from DCS to educate
themselves about Child’'s needs, there is little evidence that they understand the needs of an
emotionally disturbed child with ADHD and bipolar disorder who acts out sexually against other
children. After reviewing the record, we agree with thetrial court that thereislittle likelihood that
such conditions will be remedied at an early date.

Finally, we agree with the trial court’s finding that the continuation of the relationship
between Mother and Child greatly diminishes Child’ schances of early integration into asafe, stable
and permanent home. Francine Hooten (“Hooten), Child’s specia education teacher, David
Whitlow (“Whitlow”), a case manager for the Carey Counseling Center, and Andrea Chase
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(*Chase”), another counselor at the Carey Counseling Center, stated that it isimportant that Child
have structure, consistency, and stability in hislife. After working with Child, Chase stated that if
Child did not receive such stabilizing elements, he would become disruptive, continue to have
problems at home and in school, and be unhappy. Though there was evidence that Child was still
experiencing problems while in foster care, Francine Hooten stated that Child is progressing in
school and consistently finishing his homework. Additionally, Jo Curtis, Child’'s current foster
mother, testified that Child's behavior is progressing, but Child became disruptive and depressed
after hisvisitswith Mother. After reviewing therecord asawhole, we agreewith thetrial court that
the continuation of the relationship between Mother and Child greatly diminishes Child’s chances
of early integrationinto asafe, stable and permanent home. Because only onegroundisrequired for
termination of parental rights, theissue of whether the ground of substantial noncompliance exists
as a ground for termination is pretermitted. We must address whether termination of Mother’s
parenta rightsisin Child’s best interest.

Best Interest of the Child

Finally, before atrial court may terminate a person’s parental rights, in addition to finding
aground for termination by clear and convincing evidence, it must also find that such termination
is in the best interest of the child. Tenn. Code Ann. 8§ 36-1-113(c) (2003). Tennessee Code
Annotated § 36-1-113(i) provides:

(i) In determiningwhether termination of parental or guardianship rightsisinthe best
interest of the child pursuant to this part, the court shall consider, but is not limited
to, the following:

(1) Whether the parent or guardian has made such an adjustment of circumstance,
conduct, or conditions as to make it safe and in the child’ s best interest to bein the
home of the parent or guardian;

(2) Whether the parent or guardian has failed to effect a lasting adjustment after
reasonabl e efforts by available social servicesagenciesfor such duration of timethat
lasting adjustment does not reasonably appear possible;

(3) Whether the parent or guardian has maintained regular visitation or other contact
with the child;

(4) Whether a meaningful relationship has otherwise been established between the
parent or guardian and the child,;

(5) The effect a change of caretakers and physical environment is likely to have on
the child’s emotional, psychological and medical condition;

(6) Whether the parent or guardian, or other person residing with the parent or
guardian, hasshown brutality, physical, sexual, emotional or psychological abuse, or
neglect toward the child, or another child or adult in the family or household,;

(7) Whether the physical environment of the parent’s or guardian’s home is healthy
and safe, whether thereis criminal activity in the home, or whether thereis such use
of alcohol or controlled substances as may render the parent or guardian consistently
unable to care for the child in a safe and stable manner;
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(8) Whether the parent’s or guardian’s mental and/or emotional status would be
detrimental to the child or prevent the parent or guardian from effectively providing
safe and stable care and supervision for the child; or

(9) Whether the parent or guardian has paid child support consistent with the child
support guidelines promulgated by the department pursuant to § 36-5-101.

Tenn. Code Ann. 8 36-1-113(i) (2003).

After ahearing, thetria court found that termination of Mother’s parental rightswasin the
best interest of Child. Weagree. Child wasremoved from Mother’ shomein July 2002. Duringthis
time, Mother and Stepfather have participated in some programs offered by DCS. However, neither
Mother nor Stepfather accept any responsibility for Child’'s abuse. In addition, each continues to
accept abuse and violence between themselves as something that is “ needed” in their relationship.
Child refersto Mother as “Jennifer,” and Curtis, Child’s current foster Mother, testified that Child
has not expressed any interest in returning to Mother. Whilein foster care, Curtis stated that Child
is progressing though he is still experiencing many problems, presumably because he has been
diagnosed with ADHD and bipolar disorder. Under these circumstances, we cannot say the trial
court erred when it determined that termination of Mother’ sparental rightsisin Child’ sbest interest.

Conclusion

For the reasons stated above, we affirm the decision of thelower court. Costs of thisappeal
are taxed to Appellant, Jennifer S. Blackwell, for which execution may issue if necessary.

ALAN E. HIGHERS, JUDGE



