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In this premisesliability action, Debby Fox (“theplaintiff”)! and her husband, Bill Fox, filed aclaim
against the State of Tennessee (“the State™) for damages sustained by the Foxes when the plaintiff
wasinjured asaresult of afall from astage during aplay rehearsal on the campus of the University
of Tennessee at Knoxville (“UT”). The claims commission found in favor of the State, holding (1)
that the plaintiff failed to prove her claim of negligence and (2) that she was guilty of 100% of the
fault in the accident. The plaintiff and her husband appeal, arguing, inter alia, that the evidence
preponderates against the claims commission’ s determinations. We affirm.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Claims Commission
Affirmed; Case Remanded

CHARLESD. SusaNO, JrR., J., delivered the opinion of the court, in which HERSCHEL P. FRANKS, P.J.,
and D. MICHAEL SWINEY, J., joined.

W. Andrew Fox, Knoxville, Tennessee, for the appellants, Bill Fox and Debby Fox.
Ronald C. Leadbetter, Knoxville, Tennessee, for the appellee, State of Tennessee.
OPINION
l.
In the spring of 2000, Renee Haralson, asenior a UT, directed aplay onthe UT campusto
satisfy arequired component of her theatre major. Cast membersincluded UT students as well as
non-students with whom Ms. Haral son had worked on previous theatrical projects. The play was

set to be performed at the Carousel Theatre, which, asits name suggests, is atheatre-in-the-round.
The plaintiff, a non-student, was a cast member in the play.

1W hen we refer to the plaintiff in the singular, we are referring to the injured party, Debby Fox.



The plaintiff had extensive theatre experience. She appeared in her first play shortly after
her marriage in 1976. She had acted in some 30 to 35 “full stage productions.” Her extensive
experience in loca theatre led her to appear in productions at the Oak Ridge Playhouse, the
Tennessee Theatre, the Bijou Theatre, and the Clarence Brown Theatre on the UT campus, as well
asthe Carousel Theatre.

The Carousel Theatreis designed with several concentric descending levels or steps—each
of which appear from the photographs in the record to be approximately 3 feet in depth — that
encircletheentiretheatre; the audienceis seated in chairs on each of these steps, with severa spaces
left for the aisles descending down to alarge round area with a concrete floor. Presumably, many
theatrical productions are staged in this lower floor area. However, in the case at bar, a raised
platform or stage was built on top of the lower few steps of the theatre, which stage encompassed
approximately one-fourth of the total area of the circular levels. To give the reader a better
understanding of this configuration, we have attached one of the exhibits in the instant case as an
appendix to thisopinion. The sole purpose of the appendix isto givethereader ageneral orientation
of the layout of the Carousel Theatre.

After Ms. Hara son had assembled her cast, she conducted most of the play rehearsals a a
local church. However, approximately oneto two weeks prior to the April 26, 2000, opening night,
rehearsals were moved to the Carousel Theatre. Once the rehearsals moved to the theatre, the cast
and crew had their first rehearsals with stage lights and blackouts; blackouts are often used in a
theatrefor scene changes, aswell asto signify the beginning and end of the play. To assist the actors
and stagehandswho must maneuver and place setsand props on the stage during the blackout, “ glow
tape” is placed on the edges of the set pieces, as well as the edges of platforms and steps, among
other things. Glow tape, which is a staple in the theatre business, is a photoluminescent tape that
stores light energy and glows in the dark. At one of the rehearsals in the theatre, which occurred
either on April 20, 2000, or April 21, 2000, cast member Lisa Slagle complained to the stage
manager that she could not see to make one of her entrances — that the stage was too dark and that
therewas not enough glow tape placed on the set pieces near her entrance. Shereported that the lack
of glow tape had caused her to stumble into the pieces of the set and fall.

On Saturday, April 22, 2000, the cast and crew gathered for what was apparently thefirst full
dressrehearsal. Prior to the rehearsal, the cast met with Ms. Haralson to go over the notes she had
made during the previous rehearsal; the cast was gathered in the audience area of thetheatre. At the
meeting, Ms. Haral son mentioned that more glow tape had been placed on the set in responseto Lisa
Slagle’ scomplaint. After she had reviewed her notes with the cast and crew, she called for “ places’
and the rehearsal was set to begin.

The plaintiff’sinitial entrance was not to be on the stage proper; rather she was scheduled
to enter the theatre by way of one of the descending aisles, some distance from the stage itself. In
other words, her initial appearance would be down an aisle with audience members sitting on either
side of her. She would be entering, in the parlance of the theatre, from the wings at “ stage right.”
From the perspective of the audiencein front of the stage, she would be entering from the left of the
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stagecomplex. However, rather than taking her placein theright wings, the plaintiff discovered that
she needed some propsin order to make her entrance and headed backstageto retrieve, among other
things, apurse from the prop room. The prop room was|ocated to the rear of the theatre. Once she
reached the prop room, she discovered that it was locked. At that point, the plaintiff decided she
could use her own purse, which she had |eft in the audience area of the theatre — a point almost
exactly opposite from the spot from which she was to make her entrance.

When the plaintiff left the back hallway where the prop room was located, she discovered
that thetheatrewas pitch black. Ms. Haral son had called for ablackout, but the plaintiff did not hear
this as it apparently occurred while she was in the hallway behind the theatre. When the plaintiff
later described the level of darkness, she stated that she was * shocked when [she] saw how black it
was out there.” In spite of the total darkness, the plaintiff made the decision to retrieve her purse
from the audience areain front of the stage before positioning herself for her entrance. It appears
that the plaintiff’s plan was to proceed down the steps of one of the aisles that was adjacent to the
state — to her stage right — until she reached the concrete floor of the theatre, and then cross the
concrete floor to the audience section where her purse was located.

When the plaintiff reached stage right, she came upon steps that were marked at the edge
with glow tape. The plaintiff slowly made her way down the steps. When she reached an area that
had no glow tape, the plaintiff assumed that she was standing on the concrete floor of the theatreand
began walking forward. However, the plaintiff was actually standing on the stage, which apparently
was on the same level as one of the steps; we can only conclude that, rather than walking down the
stepsin astraight line, the plaintiff unknowingly was walking in a diagonal fashion, which caused
her to unwittingly end up on the stage. After taking approximately five steps, the plaintiff walked
off the front of the stage and fell to the concrete floor, causing her to sustain a badly broken ankle.

Asaresult of her injury, the plaintiff filed her claim against the State, claiming that UT was
negligent in that it failed to place glow tape on the edge of the stage. The plaintiff claimsthat if the
stage had been edged with glow tape, she would have realized that she was not standing on the
concrete floor and consequently, shewould not havefallen and sustained her injury. Mr. Fox joined
hiswife sclaim, seeking damagesfor lossof consortium. The Stateanswered the Foxes' joint claim,
denying all claims of negligence.

The clams commission heard the case in May, 2003. Following the hearing, the
commissioner entered a judgment, finding that the plaintiff had failed to prove that the State was
negligent inits placement of glow tape. Asan alternative holding, the commissioner opined that the
plaintiff was100% at fault intheaccident. From thisjudgment, the plaintiff and her husband appeal .

Il.
In this non-jury case, our review is de novo upon the record of the proceedings below; but

therecord comesto uswith apresumption of correctnessasto thetrial court’ sfactual determinations
— one that we must honor unless the evidence preponderates otherwise. Tenn. R. App. P. 13(d);
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Wright v. City of Knoxville, 898 SW.2d 177, 181 (Tenn. 1995); Union Carbide Corp. v.
Huddleston, 854 S\W.2d 87, 91 (Tenn. 1993). Our review of questions of law is de novo with no
presumption of correctness attaching to the trial court’s conclusions of law. Campbell v. Florida
Steel Corp., 919 SW.2d 26, 35 (Tenn. 1996); Presley v. Bennett, 860 S\W.2d 857, 859 (Tenn.
1993).

1.
Theplaintiffsraisefour issueson appeal, which wethink can be succinctly stated asfollows:

1. Doesthe evidence preponderate against the claims commission’s
finding that the plaintiff failed to prove that the State wasliableto her
under a premises liability theory?

2. Doesthe evidence preponderate against the claims commission’s
finding, under a comparative fault analysis, that the plaintiff was
100% at fault?

3. Did thetrial court err in allowing witnesses Renee Haral son and
LauraSimmsto offer their opinion testimony, as said witnesseswere
not qualified as experts under Tenn. R. Evid. 702?

We will address each of these issuesin turn.
V.
A.

The plaintiff’s primary assertion on appeal is that the evidence preponderates against the
claims commission’ s holding that the plaintiff failed to prove that the State was liable to her under
apremisesliability theory. We agree with the conclusions reached by the claims commission.

The plaintiff brought her claim under Tenn. Code Ann. 8§ 9-8-307 (Supp. 2003), which
provides, in pertinent part, as follows:

(8)(1) Thecommission or each commissioner sittingindividually has
exclusive jurisdiction to determine al monetary claims against the
state based on the acts or omissions of “ stateemployees,” . . ., falling
within one (1) or more of the following categories:

* * %



(C) Negligently created or maintained dangerous conditions on state
controlled real property. The claimant under this subsection must
establish the foreseeability of the risks and notice given to the proper
state officials at atime sufficiently prior to theinjury for the state to
have taken appropriate measures,

* * %

(H) Negligent construction of state sidewalks and buildings;

* k% %

(c) The determination of the state' s liability in tort shall be based on
the traditional tort concepts of duty and the reasonably prudent
person’s standard of care.

Tenn. Code Ann. 8 9-8-307. Thus, in order to prevail under this statute, a plaintiff must prove all
of the elements of negligence:

(1) aduty of care owed by the defendant to the plaintiff; (2) conduct
by the defendant falling below the standard of care amounting to a
breach of the duty; (3) aninjury or loss; (4) causation in fact; and (5)
proximate causation.

Rice v. Sabir, 979 SW.2d 305, 308 (Tenn. 1998).

Theplaintiff arguesthat the State was negligent in failing to place glow tape “aong the edge
of the elevated stage, which would warn of the dangerous condition of the elevated stage.”
Moreover, the plaintiff contends that the State was put on notice of the dangerous condition when
cast member Lisa Slagle complained about the lack of glow tape on set pieces just a day or two
before the plaintiff’s accident.

In determining that the plaintiff failed to carry her burden of proving negligence on the part
of the State, the claims commission relied heavily upon the case of Hamesv. State, 808 S.W.2d 41
(Tenn. 1991). InHames, agolfer’ swidow brought aclaim for wrongful death against the State. Her
husband had been struck by lightning and killed while on a State-owned golf course. 1d. at 42, 43.
The plaintiff brought her claim under Tenn. Code Ann. 8§ 9-8-307(a)(1)(C), on the theory that the
State was negligent in failing to provide lightning-proof shelters or warning devices on the golf
course. 1d. at 42, 43. The clamscommission found in favor of the State, ruling that there was “no
industry standard requiring storm sheltersor warning devicesand that * common knowledgetellsone
that lightning is dangerous.”” 1d. at 43. This court reversed, finding, inter alia, that the State had
notice of the dangerous condition. Id.



The Tennessee Supreme Court reversed the Court of Appeals, and stated the following:

It is aso significant that there is no industry standard to implement
warning devicesor sheltersthat arelightning proof; indeed, the proof
clearly reveals that most golf courses do not contain either warning
devices or lightning proof shelters. Customary conduct, while not
conclusive or controlling, may be considered as furnishing a
standardized gauge and asone circumstanceto bewei ghed along with
al others in determining whether or not ordinary care has been
exercised. . .. Insum, we hold that the defendant’s conduct did not
fall below the applicable standard of care, reasonableness under all
the circumstances, and thus there was no negligence.

Hames, 808 S.W.2d at 45-46 (internal citation omitted).

Intheinstant case, the claims commission anal ogized Hamesto the plaintiff’ scase, pointing
out that the plaintiff’s own expert witness testified that there was no industry standard for the
placement of glow tape. Indeed, the claims commission found that the placement of glow tape was
a“fluid process’ and was applied as cast and crew members requested it. With respect to the edge
of the stage, the commissioner specifically found that there was no industry standard “requir[ing]
theapplication of glow-tapeonthestageboundary.” Accordingly, the claimscommissionfound that
the plaintiff had failed to prove the existence of a duty owed to the plaintiff with respect to the
placement of glow tape, and, as aconsequence of that finding, that the plaintiff’s“fall and resulting
injury were unfortunate accidentsthat do not amount to the legal definition of negligence on the part
of the State of Tennessee.”

B.

In the case at bar, the State owed the plaintiff a duty of reasonable care under all of the
circumstances, i.e., aduty “to maintain [its] premisesin areasonably safe and suitable condition.”
Eaton v. McLain, 891 SW.2d 587, 593 (Tenn. 1994). To borrow language from Eaton, this duty
“included the responsibility of either removing or warning against any latent dangerous condition
on the premises of which the [State was| aware or should have been aware through the exercise of
reasonablediligence.” 1d. at 594. Asthe Supreme Courtinstructed in Eaton, thefacts of theinstant
case require us to determine whether the general duty outlined above includes a more “specific
responsibility,” which, based upon theallegationsin theinstant case, would bethe duty to place glow
tape at the front edge of the elevated stage.

The question of whether, inanegligence case, adefendant owesaduty of careto the plaintiff
isaquestion of law for the court. Bradshaw v. Daniel, 854 SW.2d 865, 869 (Tenn. 1993). Inthe
Eaton case, the Supreme Court extensively addressed the correct anaysisregarding duty of carein
anegligence action. In part, it said the following:



The term reasonable care must be given meaning in relation to the
circumstances. [citation omitted]. Ordinary, or reasonable, careisto
be estimated by the risk entailed through probabl e dangers attending
the particular situation and is to be commensurate with the risk of
injury. [citation omitted]. The risk involved is that which is
foreseeable; arisk isforeseeableif areasonable person could foresee
the probability of itsoccurrenceor if the person wason noticethat the
likelihood of danger to the party to whom is owed aduty is probable.
Foreseeahility is the test of negligence. If theinjury which occurred
could not have been reasonably foreseen, the duty of care does not
arise, and even though the act of the defendant in fact caused the
injury, there is no negligence and no liability. “The plaintiff must
show that theinjury was areasonably foreseeabl e probability, not just
a remote possibility, and that some action within the [defendant’ 5|
power more probably than not would have prevented the injury.”
[citation omitted].

The pertinent question iswhether there was any showing from which
it can be said that the defendants reasonably knew or should have
known of the probability of an occurrence such as the one which
caused the plaintiff’sinjuries.

Eaton, 891 SW.2d a 594 (quoting Doev. Linder Constr. Co., 845 SW.2d 173, 178 (Tenn. 1992)
(citations in Doe omitted in Eaton).

Thetrial court concluded —and we are here again borrowing language from Eaton —that the
plaintiff “failedtosubmit legally sufficient evidenceasto theduty element of [theplaintiff’s] claims
of negligence.” Eaton, 891 SW.2d at 593. Our review of therecord persuadesusthat thetrial court
was correct in concluding, asamatter of law, that, based upon the record before the commission and
now before us, the plaintiff failed to establish that the State owed a duty to her to place glow tape
at the site of the plaintiff’s accident at the time she fell off the stage.

The plaintiff contends that the State was put on notice of this dangerous condition, i.e., the
lack of glow tape on the edge of the stage, when cast member Lisa Slagle complained about the lack
of glow tape on set pieces a arehearsal just prior to the rehearsal during which the plaintiff fell.
However, the fact that a cast member requested the placement of glow tape on pieces of a set that
were some distance from the edge of the stage certainly does not give rise to notice that there was
any dangerous condition in another part of the stage. Ms. Slagle’ scomplaint has no bearing on the
issue of whether the lack of glow tape at the edge of the stage was a danger of which the State was
on notice.



Theissue of duty of care“involves an analysis of the foreseeability of the risk to which [the
plaintiff in the instant case] was exposed.” Eaton, 891 SW.2d at 594. This analysis prompts the
followinginquiry: Hasthe plaintiff madea“showing fromwhich it can be said that the defendant]]
reasonably knew or should have known of the probability of an occurrence such as the one which
caused [her] injuries.” Id. at 594 (quoting Doe, 845 SW.2d at 178 (emphasisin Eaton).

When thetheatrewas placed in compl ete darkness, none of the actorswereto be onthe stage.
Furthermore, according to the script, none of the actors were to move onto the stage until after the
lights had come up. As pertinent to the claim before us, the plaintiff was to enter the theatre from
apoint some distance from the stage, i.e., at the top of one of the descending aisles. The State did
not know, and had no reason to foresee, that the plaintiff, an experienced actor, would venture into
the dark at a place where she was not supposed to be. There was no reason to believe that the lack
of glow tape at the edge of the stage, even when the stage and the surrounding environs were in
complete darkness, was a danger when no one was to be on the stage, or enter the elevated stage,
until the lights came back up. Accordingly, we agree with thetrial court that the plaintiff hasfailed
to present legally sufficient evidenceto establish the duty alleged in her claim. In our judgment, the
application of the duty analysis found in Eaton to the facts of this case is acomplete answer to the
plaintiff’sfirst issue.

C.

Theplaintiff next contendsthat the evidence preponderates against the claimscommission’s
finding that she was 100% at fault. While the plaintiff acknowledges that she had a duty to act
reasonably under the circumstances, she asserts that navigating in the dark is simply a part of an
actor’ sjob and that, asan actor, she must rely upon the crew to doitsjob properly. Thus, sheargues
that thefailure of the crew to place glow tapein the appropriate places contributed moreto her injury
than did any negligence on her part.

The claims commission recognized that, in finding that the plaintiff had failed to prove the
element of duty, the negligence inquiry had ended and there was no need to address the issue of
comparative fault. However, in obiter dictum, the commissioner noted that had the plaintiff been
successful in making out a claim for negligence, “any negligence on the [p]art of [the plaintiff]
would equal or exceed any negligence of the State.” The clams commission went on to state the
following:

Her own negligence for knowingly entering a darkened hall and
electing to descend a flight of stairs was the proximate cause of her
accident and far exceeded any potential negligen[ce] on behalf of the
State. Given the facts and circumstances of this Claim, the
Commission FINDS that [the plaintiff] did have an opportunity to
avoid the dangers presented her and therefore the Commission
HOLDS that one hundred percent (100%) of the liability for [the
plaintiff’s] injury rests upon her shoulders.
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(Capitalization and bold print in original).

Under Tennessee's doctrine of modified comparative fault, the question for the court to
consider is whether “the fault attributable to [the] plaintiff [is] equal to or greater than the fault
attributable to the defendant.” Eaton, 891 SW.2d at 590 (emphasisin origina omitted). Thus, a
finding that a plaintiff is 100% at fault is no different, in legal effect, than a finding that a plaintiff
i1s50% at fault — in either situation, the plaintiff’s recovery is barred.

If it wereto be determined in the instant case that the State did owe a duty to the plaintiff to
place glow tape at the edge of the elevated stage, we still hold that the plaintiff cannot recover. This
isbecause we find that the evidence does not preponderate against the claims commission’ sfinding
that the plaintiff’sfault equaled or exceeded any fault on the part of the State. While the plaintiff,
upon realizing that the theatre was pitch black, could have asked the stage manager to raisethelights
so she could see her way, she chose not to do so. Instead, she chose to proceed in total darkness.
We are not persuaded — nor was the claims commission — by the plaintiff’s assertion that it would
have beenimproper for her to stop therehearsal and ask for lights. Indeed, the plaintiff’ sown expert
admitted at tria that safety concernswould outweigh the impropriety of stopping adressrehearsal.
Moreover, by the plaintiff’s own testimony, the rehearsal had not yet begun when shefell. Wefalil
to see how asking for lights at that time would have in any way hindered the rehearsal or adversely
affected the plaintiff’ s reputation as an actor. We therefore hold that the evidence preponderates
in favor of the finding that the plaintiff was 50% or more at fault in this case.

D.

The plaintiff asserts that the claims commission erred in permitting Ms. Haralson and Lisa
Simmsto give opinion testimony as, according to the plaintiff, they had not been qualified as expert
witnesses in accordance with Tenn. R. Evid. 702.2 With respect to Ms. Haralson, the plaintiff
objected to her testimony as to where glow tape should be placed based upon “her experience as a
director.” Likewise, the plaintiff objected to the testimony of Ms. Simms pertaining to her
experiencewith therulesgoverningtheinterruption of dressrehearsals. Theplaintiff contended that
this, too, was expert testimony given by one not properly qualified.

Both witnesses were qualified by “experience” to “testify in the form of an opinion or
otherwise.” Tenn. R. Evid. 702. Wefind no error in thetrial court’ sreceipt of thisevidence. Even
if inerror, theadmission of thisevidence did not “involv[e] asubstantial right [that] more probably
than not affected the judgment.” Tenn. R. App. P. 36(b).

2Tenn. R. Evid. 702 provides as follows:

If scientific, technical, or other specialized knowledge will substantially assist the
trier of fact to understand the evidence or to determine a fact in issue, a witness
qualified as an expert by knowledge, skill, experience, training, or education may
testify in the form of an opinion or otherwise.
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E.

The State argues that Ms. Haralson and others involved in the production of the play were
not employees or agents of the State. Hence, so the argument goes, the State is not responsible for
the negligent acts, if any, of those individuals. In view of our rulings with respect to the issues of
duty and comparative fault, we do not find it necessary to reach the State’ sissue.

V.

Thejudgment of the claimscommissionisaffirmed. Thiscaseisremanded for the collection
of costs assessed bel ow, pursuant to applicablelaw. Costson appeal aretaxed to theappellants, Bill
and Debby Fox.

CHARLESD. SUSANO, JR., JUDGE
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