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OPINION
l.
The biological mother in this case, K.M.F., lives in Versalles, Ohio, a small town of
approximately 2,000 people. At all timesrelevant to this case, she was married to L.B.B., and she
and L.B.B. had one child together. K.M.F. and L.B.B. parted ways in 1998 but did not divorce.

K.M.F. engaged in a sexual relationship with J.M.S. from January to April 2001 and, both before
and after thistime, had sexual liaisons with other men.



K.M.F. began gaining weight during the summer of 2001, so much so that therewere rumors
around town that she was pregnant. She did not believe that she could be pregnant because shewas
taking birth control pills. When several of her friends broached the topic with her, she adamantly
denied any suggestion that she was pregnant. Finaly, at the urging of her grandmother, K.M.F.
scheduled an appointment with a physician to determine the cause of her unexpected weight gain.
On August 17 or 18 of 2001, the physician informed K.M.F. that she was, indeed, pregnant.

K.M.F. believed that J.M.S. wasthe child’ sfather. A week or so after learning that shewas
pregnant, K.M.F. telephoned J.M.S. at his place of employment to arrange a face-to-face meeting
to share the news of her pregnancy with him. On both occasions, JM.S. told K.M.F. that he was
working long hours and that he would come by to see her when he got a chance. On September 4,
2001, K.M.F. wrote J.M.S. aletter informing him that she was pregnant and that she believed that
he was the father of the child. In theletter, K.M.F. advised JM.S. asfollows: “If you want a say
in what happens then you need to let it be known. ... If you want to get a hold of me-you know
[my] phone number.” K.M.F. did not mention that she was approximately seven months pregnant
at the time.

J.M.S. wasunsurewhether hewasthe child’ sfather becauseit had been several monthssince
his last sexual encounter with K.M.F. and because he was aware that K.M.F. had dated other men
both beforeand after their liaison. Hedid not want to contact her immediately because hewas angry
with her and was afraid of provoking aconfrontation. Oneof thethingsthat upset himwasK.M.F.’s
heavy drinking during the summer and the possible effects it might have on the child. Asaresult,
neither J.M.S. nor any of hisfamily members contacted K.M.F. for approximately three weeks.

When J.M.S. did not respond to her letter immediately, K.M.F. decided that she would be
required to makeall the decisionsregarding her pregnancy without J.M.S. Sheand her grandmother
discussed placing the child for adoption, and her grandmother told her that relatives living in
Tennessee, JA.P. and C.L.P., had been trying to adopt a child for several years. After K.M.F.’s
grandmother sent word to JA.P. and C.L.P. that K.M.F. was considering placing her child for
adoption, C.L.P. telephoned K.M.F. In October 2001, J.A.P. and C.L.P. contacted a Tennessee
adoption agency and hired a Tennessee lawyer to assist with the adoption. A few days later, they
also hired a lawyer in Ohio. C.L.P. asked K.M.F. to make sure that JM.S. would agree to the
adoption. However, JA.P. and C.L.P. made no effort to contact J.M.S. themselves.

In the meantime, J.M.S. told his family and friends that he had decided to parent K.M.F.’s
childif heturned out to bethefather. Because he and K.M.F. were Caucasian and because K.M.F.’s
husband and many of the men she dated were African-American, J.M.S. believed that hewould have
a better idea whether he was the child’'s father after the child was born. Accordingly, JM.S.’s
mother and othersinformed K.M.F. that J.M.S. wanted to be notified when the child was born and
that he was interested in obtaining genetic testing to confirm that the child was his. K.M.F. agreed
to notify J.M.S.’s mother once the child was born. She did not, however, inform JM.S. or his
mother of the child’ s expected due date, and she did not tell them of her plansto place the baby for
adoption immediately after birth.

K.M.F. gavebirthto S.M.F. on Friday, November 2, 2001. J.A.P. and C.L.P., the adoptive
parents, wereat the hospital when K.M.F. gavebirth. Neither they nor K.M.F. nor any other member
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of her family notified J.M.S. that the baby had been born. J.M.S. did not learn of the child’ s birth
until the evening of Sunday, November 4, 2001, when athird party told him that the child had been
born. By that time, K.M.F. and the baby had been released from the hospital, and K.M.F. had
aready surrendered physical custody of the baby to JA.P. and C.L.P.

On Monday, November 5, 2001, J.M.S. requested an agency in Ohio to conduct genetic
testing to determine the parentage of S.M.F. That afternoon, J.M.S.’smother informed K.M.F. that
J.M.S. had filed the paperwork necessary to obtain a court-ordered genetic test and that she would
be receiving anoticein the near future requiring her to bring the child in for genetic testing. During
that conversation, K.M.F. informed J.M.S.’s mother that she had aready surrendered physical
custody of the childto J.A.P. and C.L.P. and that she intended to permit them to adopt S.M.F. Prior
tothisconversation, neither J.M.S. nor any member of hisfamily knew or suspected that K.M.F. was
planning to place the child for adoption.

K.M.F. immediately informed her lawyer® that J.M.S. had requested genetic testing. On
November 6, 2001, K.M.F.’s lawyer informed J.A.P. and C.L.P. of the situation and advised them
to leave with the baby as quickly as possible. J.A.P. and C.L.P. |eft Versailles with the baby and
stayed in various hotels in Ohio until K.M.F. legally surrendered her parental rights to them. On
November 9, 2001, K.M.F. surrendered her parental rightsto J.A.P. and C.L.P. in Dayton, Ohio, and
JA.P. and C.L.P. immediately left with the baby for their home in Murfreesboro, Tennessee.

Beforeleaving Ohio, J.A.P. and C.L.P. signed a*“ Statement of Understanding of Legal Risk
[of] Adoptive Placement and Statement of Where Adoption Will Be Finalized and Where
Termination of Rights of Legal and Birth Father Will Take Place and by Whom.” In it, they
acknowledged that they had accepted physical custody and legal surrender of the baby from the
mother only, andthat a“legal father and abirth father areinvolved in this case, and neither the legal
father’ s nor the birth father’ s rights have yet been terminated or otherwise addressed.” J.A.P. and
C.L.P. aso acknowledged the following:

We understand that our physical custody of [S.M.F.] and our planto
adopt said child is at risk of disruption by the natural and legal
parents and that we may have to return her to either the mother . . . or
to the legal or birth father. We accept physical custody of [SM.F.]
and will return with her to our home state of Tennessee with full
knowledge of thelegal, emotional, and financia risksinherentinthis
situation.

Later in November, J.M.S. received a notice to appear for genetic testing and presented
himself to the testing agency as requested. K.M.F. received asimilar notice to present the baby for
testing, but by the time she received the notice, the baby was residing with JA.P. and C.L.P. in
Tennessee. K.M.F. madeno effort to have the baby presented for genetictesting. Inaddition, J.M.S.
retained an Ohio lawyer to assist him in protecting his parental rights. On November 28, 2001,
J.M.S. registered with the Ohio Putative Father Registry. On theregistration form, he provided the

13A.P. and C.L.P. were paying for K.M.F.’s lawyer.
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baby’s date of birth and skin color, gave K.M.F.’s name, address, and telephone number, and
identified himself as the baby’ s father.

OnNovember 29, 2001, J.A.P. and C.L.P. filed apetitioninthe Rutherford County Chancery
Court seeking to terminate JM.S.’s and L.B.B.’s parental rights under Tenn. Code Ann. § 36-1-
113(g)(1) and (9) (Supp. 2004)? and to adopt S.M.F. The petition acknowledged that J.M.S. was
believed to be the child's biologica father but asserted that J.A.P. and C.L.P. would prove the
statutory groundsfor termination by clear and convincing evidence. Onthe sameday, thetrial court
granted J.A.P.’sand C.L.P."s motion to appoint them as S.M.F.’s guardians.

J.M.S. received the termination petition |essthan two months after it wasfiled. On February
11, 2002, with the assistance of his Ohio lawyer, he filed a pro se answer. In his answer, JM.S.
requested genetic testing to settle the question of the child’'s parentage and sought dismissal of
J.A.P.’sand C.L.P." spetition to terminatehisparental rightsand to adopt S.M.F. During theensuing
months, J.M.S. believed that hislawyer in Ohio was doing everything that was legally necessary for
him to obtain custody of S.M.F.

Eventually, J.M.S.’ sOhio lawyer informed him that hewas unfamiliar with Tennessee' slaw
and suggested that he retain a lawyer in Tennessee to help him protect his parental rights and to
obtain custody of S.M.F. Withintwo days, J.M.S. began searching for alawyer in Tennessee. After
contacting ten to fifteen lawyers, JM.S. finally found a lawyer who agreed to represent him. On
September 27, 2002, J.M.S.’s Tennessee lawyer made her first formal appearance in the case.

On November 27, 2002, after attempting unsuccessfully to negotiate a visitation schedule
with the lawyer representing J.A.P. and C.L.P., JM.S.’s Tennessee lawyer filed a motion seeking
visitation. J.A.P. and C.L.P. vigorously opposed the motion, arguing that the parties had agreed on
aMarch 4, 2003 trial date and that it would be best to delay theissue of visitation until after thetrial.
On January 15, 2003, thetrial court entered a scheduling order setting the casefor trial on March 4,
2003. Thetrial court did not address the motion for visitation at that time.

Thetrial began on March 4, 2003. That morning, J.M.S. filed aseparate petition to establish
parentage in the trial court. Hislawyer urged the trial court to address J.M.S.’ s parentage petition
before taking up the petition for adoption and termination of J.M.S.’s parental rights. The lawyer
representing J.A.P. and C.L.P. responded that he was not prepared to go forward on the parentage
petition and urged the trial court to proceed with the termination of J.M.S.’sand L.B.B.’ s parental
rights. In the alternative, he requested a continuance of the entire proceeding. He also opposed
proceeding with J.M.S.’ s parentage petition at that time because doing so would have“ agreat effect
on what grounds are used” to terminate JM.S.’s parental rights.

JM.S!’s lawyer did not oppose the request for a continuance in light of the filing of the
parentage petition. She argued that the law was clear that once a parentage petition has been filed,

’Tenn. Code Ann. § 36-1-113(g)(1), which applies only to achild’ s parent or guardian, allows for termination
of parental rights on the basis of “abandonment” as defined in Tenn. Code Ann. § 36-1-102 (Supp. 2003). Tenn. Code
Ann. § 36-1-113(g)(9), which applies to anyone who is not the child’s legal parent or guardian, allows for termination
of parental rights on several “additional grounds.”
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thetrial court must addressit first before considering a petition to terminate parenta rights. JA.P.’s
and C.L.P.’s lawyer conceded that JM.S.’s lawyer was correct in light of Jones v. Garrett, 92
S.W.3d 835 (Tenn. 2002), and he al so acknowl edged that the adoption statute specifically statesthat
a pending paternity action must be heard before an adoption action can proceed. However, he
objected to the fact that J.M.S. had waited until the day of trial to file his parentage petition.

Thetria court then asked J.A.P.’sand C.L.P.’ slawyer whether he “would feel comfortable
with our making alegal declaration for purposes of the paternity actionthat . . . [J.M.S.] isthelegal
father of the child and reserve the other issues with regard to the paternity [i.e., custody and child
support] and then proceed with the evidence contemplated on the petition to terminate those parental
rights.” In the course of his response, JA.P.’s and C.L.P.’s lawyer admitted that the biological
mother “will testify that he's the father of the child,” and said, “specifically in answer to your
guestion, | guess, we don’t have any proof to suggest that he’ s not the father at this point.”

The trial court then inquired of the parties regarding their witnesses, many of whom had
traveled from Ohio to be present at the hearing. Following abrief colloguy, the lawyer representing
JA.P. and C.L.P. stated as follows:

| talked to my clients and | think we're just going to withdraw the
[request for g continuance. If the court wantsto proceed to hear the
paternity action, | guess my problem is: this has been known for
some time instead of just doing it just today but we withdraw the
continuance and proceed. Thecourt candeclare...[J.M.S] tobethe
father and we'll deal with it at thistime.

He added later:

[W]e€'re not waiving any objection to the procedural matter asfar as
whether or not you can grant the paternity . . . , we're simply
withdrawing our motion for the continuance. Intermsof if this goes
up on apped, | don’t want it to be noted that we waived any objection
as far as the procedural manner on how that was accomplished.
We're simply not asking for a continuance on that basis.

Thetrial court responded, “[a]s| understand it, | think we haveto proceed with the paternity
action first so if there' s not a request for a continuance, | need to go ahead and let [counsel for
JM.S.] present her proof on the paternity action.” Thereafter, the trial court consolidated the
parentage action with the adoption and termination of parental rights action without objection from
JA.P. and C.L.P. Then the trial court took testimony from K.M.F. and JM.S., both of whom
testified unequivocally that J.M.S. was S.M.F.’ shiological father. Based on thisevidence, thetrial
court declared JM.S. to be S.M.F.’s biologica father, reserved the issues of custody and child
support for alater date, and turned to consideration of the adoption and termination petition.

Following two days of testimony, the parties lawyers agreed to present their closing

argumentsin writing and to prepare written proposed findings of fact and conclusionsof law. Ina
letter order filed January 6, 2004, the trial court noted that J.A.P. and C.L.P. “appear to have very
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noble intentions with regard to the minor child,” and that “thereis no evidencethat they havefailed
properly to carefor thechild, or that their homeisinappropriate.” Nevertheless, the court concluded
that “the proof isoverwhelming inits demonstration of the lack of intention of the biological father
to surrender hisrights,” and that it could not “find by thelegal standard required that termination of
parental rights is proper.” The court aso noted that “[b]oth parties have referenced statutory
provisions emphasizing four month time periods’ but concluded that “it is more proper to consider
the entire time period from that immediately prior to the birth of the child, and continuing even
during the pendency of theaction.” Thetrial court held “that the extremely arduous burden of proof
which the law requires [J.A.P. and C.L.P.] to carry has not been met, and it is thus our duty to deny
the petition for termination of parental rights of the biological father.” Thetrial court did, however,
grant JA.P.’sand C.L.P. spetitionto terminate L.B.B.’ sparental rights.®> On February 12, 2004, the
trial court entered an order incorporating the letter opinion and all but three of the findings of fact
and conclusions of law proposed by the parties.

The trial court subsequently denied a motion by J.M.S. for custody of S.M.F. but entered
ordersallowing him reasonabl e visitation with the child. On March 30, 2004, thetrial court entered
anorder grantingJ.A.P.”sand C.L.P.’ smotion for permission to pursueaninterlocutory appeal under
Tenn. R. App. P. 9. On April 21, 2004, this court granted the application for permission to pursue
aninterlocutory appeal under Tenn. R. App. P. 9, set an expedited briefing schedule, and stayed the
trial court’ s visitation order pending resolution of the interlocutory appeal.

.
TERMINATION PURSUANT TO TENN. CODE ANN. 8 36-1-113(g)(9)

JA.P. and C.L.P. first assert that the trial court erred by declining to terminate JM.S.’s
parental rights under Tenn. Code Ann. 8§ 36-1-113(g)(9). Relying on a 2003 amendment to the
statute, they assert that the less exacting grounds in Tenn. Code Ann. 8§ 36-1-113(g)(9) apply to
J.M.S. because hewasnot SM.F.’s“legal parent” when they filed their adoption petition. Wehave
determined that the 2003 amendment is not applicable to this case.

The Tennessee General Assembly rewrote the statutes governing termination of parental
rights and adoptionsin 1995.* These revisions reflected the General Assembly’ s desireto provide
aheightened leve of protectiontoa*“legal parent” facingthetermination of hisor her parental rights
as opposed to others claiming to have some legally protectable relationship with a child. Jonesv.
Garrett, 92 SW.3d at 839. Thetermination of alegal parent’ srights must be based on one or more
of thegrounds contained in Tenn. Code Ann. 8 36-1-113(g)(1)-(8). However, therightsof any other
person may also be terminated on one or more of the groundsin Tenn. Code Ann. 8 36-1-113(g)(9),
which are less difficult to prove.

For the purpose of the termination statutes, a “legal parent” includes a child’s biologica
mother, the biological mother’ s husband under certain circumstances, or an adoptive parent. It also
includesthe child’ s biological father if he “has been adjudicated to be the legal father of a child by

3_.B.B. has not sought to appeal the trial court’s order terminating his parental rights.

4act of M ay 26, 1995, ch. 532, 1995 Tenn. Pub. Acts 952.
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any court or administrative body of thisstateor any other stateor territory or foreign country.” Tenn.
Code Ann. 8§ 36-1-102(28)(D). Thus, the pivotal question is whether the person whose parental
rights are subject to termination isa“legal parent” or instead is among the class of persons against
whom the groundsin Tenn. Code Ann. 8 36-1-113(g)(9) may be asserted. InreSM.,  SW.3d
__,___,2004 WL 66685, at *4 (Tenn. Ct. App. Jan. 15, 2004), perm. app. denied (Tenn. Oct. 4,
2004).

Pinpointing how and when to determine whether a biological father isa“lega parent” has
proved to be elusive when a biological father’s petition to establish parentage and a petition to
terminate his parental rights are pending and unresolved at the same time. In 2002, the Tennessee
Supreme Court, interpreting Tenn. Code Ann. 8 36-1-113(g)(9)(A) asit existed at thetime, held that
the courtsmust first address the parentage petition before addressing the termination petition. Jones
v. Garrett, 92 SW.3d at 839. If the court confirms the biological father’s parentage, then the
biological father isa“legal parent” for the purpose of the termination proceeding, and his parental
rights cannot be terminated under Tenn. Code Ann. 8 36-1-113(g)(9) because that provision applies
“only to cases in which no legal relationship between the parent and child has been established.”
Jonesv. Garrett, 92 S\W.3d at 836.

In 2003, the General Assembly responded to the holding of Jones v. Garrett by amending
Tenn. Code Ann. § 36-1-113(g)(9)(A).> The purpose of the amendment was to exclude from the
class of persons entitled to claim “legal parent” status in termination proceedings those biological
fathers who had not already been adjudicated to be the child's legal parent when either the
termination petition or adoption petition was filed. As the Tennessee Supreme Court recently
explained, “[t] he consequence of thisamendment isthat there now exists statutory authority to apply
theadditional groundsfor termination enumeratedin section 36-1-113(g)(9)(A) to personswho have
established legal parentage, but did so subsequently to the filing of a petition seeking termination
of their parentdl rights.” Inre D.AH., 142 SW.3d 267, 272-73 (Tenn. 2004).°

JA.P. and C.L.P. assert on this appeal that Tenn. Code Ann. 8 36-1-113(g)(9)(A), as
amended in 2003, applies to this case because the amendment became effective on June 2, 2003,
long beforethe entry of the February 12, 2004 order establishing J.M.S.’ sparentage of S.M.F. This
argument is not well-taken. The proper application of the 2003 amendment depends on when the

SAct of M ay 15, 2003, ch. 231, § 10, 2003 Tenn. Pub. Acts 392, 393. Asamended, the statute currently reads,
in part:

The parental rights of any person who, at the time of the filing of a petition to terminate the parental
rights of such person or, if no such petition is filed, at the time of the filing of a petition to adopt a
child, isnot the legal parent or guardian of such child or who isdescribed in § 36- 1-117(b) or (c) may
also be terminated based upon any one (1) or more of the following additional grounds. . . .
(emphasis added).

Tenn. Code Ann. § 36-1-113(g)(9)(A).

The Tennessee Supreme Court did not address the constitutionality of the amendment allowing for the
termination of the parental rights of legal parents on the basis of the additional grounds contained in Tenn. Code Ann.

§ 36-1-113(g)(9)(A). Inre D.A.H., 142 S\W.3d at 274-75.
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acts dleged in the termination petition occurred, not the date on which the order establishing
parentage was filed.

Articlel, Section 20 of the Tennessee Constitution prohibits the retrospective application of
laws when doing so will impair vested rights. Doe v. Sundquist, 2 S.W.3d 919, 923 (Tenn. 1999);
Sateexrel. Cihlar v. Crawford, 39 SW.3d 172, 186 (Tenn. Ct. App. 2000). A vested right isone
“which it is proper for the state to recognize and protect and of which [an] individual could not be
deprived arbitrarily without injustice.” Morrisv. Gross, 572 SW.2d 902, 905 (Tenn. 1978).

When SM.F. was born, JM.S, her bhiological father, possessed a fundamenta,
constitutionally protected right to develop a parental relationship with her even though he was not
married to her mother. Jonesv. Garrett, 92 S.W.3d at 840; Hawk v. Hawk, 855 S.\W.2d 573, 582
(Tenn. 1993). Whether JM.S.’s actions or inactions later provided a basis for terminating his
parental rights must be determined using the legal standardsin existence when the conduct at issue
occurred rather than legal standards devised after thefact. Applying thegroundsfor terminationin
the 2003 amendment to Tenn. Code Ann. 8 36-1-113(g)(9)(A) to J.M.S.’ s pre-2003 conduct would
impair JM.S.’s vested rights. In re D.AH., 142 SW.3d a 274 (declining to apply the 2003
amendmentsto Tenn. Code Ann. 8 36-1-113(g)(9)(A) retroactively). Accordingly, thetrial courtdid
not err by refusing to apply the amended version of Tenn. Code Ann. 8 36-1-113(g)(9)(A)
retroactively to deprive J.M.S. of his parentd rights.’

1.
ABANDONMENT UNDER TENN. CoDE ANN. 8 36-1-113(g)(1)

JA.P. and C.L.P. also assert that the trial court erred by declining to terminate JM.S.’s
parental rightsin accordancewith Tenn. Code Ann. 8 36-1-113(g)(1). Theyinsist that they presented
clear and convincing evidence that J.M.S. willfully failed to visit and support S.M.F. from the date
of her birth to the date of the trial. Like the trial court, we have determined that JM.S.’s fallure
either to support or visit S.M.F. was not willful. Rather, it wasthe result of the concerted efforts of
K.M.F. and her family to interfere with J.M.S.’ sreasonabl e efforts to establish his parentage and to
begin to develop a parental relationship with S.M.F.

A.

Therecord suggeststwo additional groundsfor concluding that J.M .S. wasa“legal parent” by thetimethetrial
court took up thetermination petition. First, a“legal parent” isaperson who hasbeen “ adjudicated to be the legal father
of the child by any court or administrative body of this state.” Tenn. Code Ann. 8 36-1-102(28)(D). The statute does
not require that this “adjudication” take the form of awritten, final order. Thetrial court’s finding announced in open
court on March 4, 2003 that J.M.S. was S.M.F.’s biological father constituted an adjudication establishing J.M.S. as
S.M.F.’slegal parent. Second, alegal parentisalsoa“man . ..who hassigned, pursuant to 88§ 24-7-113, 68-3-203(Qg),
68-3-302 and 68-3-305(b), an unrevoked and sworn acknowledgment of paternity under the provisionsof Tennesseelaw,
or who has signed such a sworn acknowledgment pursuant to the law of any other state, territory, or foreign country.”
Tenn. Code Ann. § 36-1-102(28)(D) (emphasis added). The form J.M.S. filed with the Ohio Putative Father Registry
on November 28, 2001 appears to meet these requirements. The form isnotarized, and in it, J.M.S. acknowledged that
he was the father of the baby. Thereisno evidencein the record that he ever attempted to revoke this acknowledgment.
Thus, although this theory was not briefed by the parties, J.M.S. may have been a “legal parent” for purposes of the
termination of parental rights statutesasearly asNovember 28, 2001, the day before J.A.P. and C.L.P. filed their petition
to terminate his parental rights.
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Persons seeking to terminate a biologica father's parental rights on the ground of
abandonment under Tenn. Code Ann. 8 36-1-113(g)(1) must proveby clear and convincing evidence
that the biological father willfully failed either to visit or to support the child. Tenn. Code Ann. 8§
36-1-102(1)(A), (D)-(E); InreD.L.B., 118 SW.3d 360, 366-67 (Tenn. 2003). Thus, the concept of
“willfulness’ is at the core of the statutory definition of abandonment. Because the word
“willfulness’ and itsderivativescan have many meanings, the most appropriate meaning of theword
depends on the statutory context inwhichit isused. See United Satesv. Sanchez-Corcino, 85 F.3d
549, 552-53 (11th Cir.1996); GeorgeW. Patton, A Textbook on Jurisprudence 313 n. 2 (4thed.1972)
(suggesting that use of the word should be avoided because of its ambiguities).

This court has already had occasion to construe the term “willfully” in the context of the
abandonment ground in Tenn. Code Ann. § 36-1-113(g)(1). We held that:

“Willfulness” does not require the same standard of
culpability required by the penal code. Nor does it require
malevolenceor ill will. Willful conduct consistsof actsor failuresto
act that are intentional or voluntary rather than accidental or
inadvertent. Conduct is“willful” if itisthe product of freewill rather
than coercion. Thus, a person acts “willfully” if he or sheis afree
agent, knows what he or she is doing, and intends to do what he or
sheisdoing.

Failureto support achild is“willful” when aperson isaware
of hisor her duty to support, has the capacity to provide the support,
makes no attempt to provide the support, and has no justifiable
excuse for not providing the support. A biological parent’s willful
failure to support or visit is not excused by a custodial parent’s or
third party’ s conduct unless the conduct either actually prevents the
parent from performing hisor her duty to support or visit, or anounts
to a significant restraint or interference with the parent’s efforts to
support or develop a relationship with his or her child. Thus,
attempts by othersto frustrate or impede a parent’ s visitation do not
necessarily provide ajustification for failing to financially support a
child.

Thewillfulnessof particular conduct dependsupontheactor’s
intent. Intentisseldom capable of direct proof, and triers-of-fact lack
the ability to peer into a person’s mind to assess intentions or
motivations. Accordingly, triers-of-fact must infer intent from the
circumstantial evidence, including a person’s actions or conduct.

InreAdoption of Muir, No. M2002-02963-COA-R3-CV, 2003 WL 22794524, at *5 (Tenn. Ct. App.
Nov. 25, 2003) (No Tenn. R. App. P. 11 application filed) (citations and footnotes omitted).
Although In re Adoption of Muir is unreported, its analysis of “willfulness’ has been employed in
other cases. Seeeg., Inre M.J.B., 140 SW.3d 643, 654 (Tenn. Ct. App. 2004); Inre AM.T., No.
M2003-02926-COA-R3-PT, 2004 WL 1488573, at *6 (Tenn. Ct. App. July 2, 2004), perm. app.
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denied (Tenn. Oct. 4, 2004); Inre J.J.C., No. W2002-01400-COA-R3-JV, 2004 WL 115165, at *6
(Tenn. Ct. App. Jan. 23, 2004), perm. app. denied (Tenn. May 10, 2004).

Not all attempts by othersto frustrate or impede abiological parent’s access to achild will
provide justification for failing to support achild financially or to visit achild. Bateman v. Futch,
501 S.E.2d 615, 617 (Ga. Ct. App. 1998); InreLeitch, 732 So. 2d 632, 636 n.5 (La. Ct. App. 1999).
However, the courts have found that the following types of conduct may constitute significant
restraint or interference with a parent’ s efforts to support or develop arelationship with achild: (1)
telling aman heis not the child s biological father, (2) blocking accessto the child, (3) keeping the
child’ s whereabouts unknown, (4) vigorously resisting the parent’ s efforts to support the child, or
(5) vigoroudly resisting a parent’s efforts to visit the child. Inre SA.B., 735 So0.2d 523, 524 (Fla.
Dist. Ct. App.1999); In re Adoption of Children by G.P.B., Jr., 736 A.2d 1277, 1282 (N.J.1999);
Panter v. Ash, 1028, 1031 (Or. Ct. App. 2001).

B.

JM.S. did not “willfully” fail to visit or support S.M.F. in the four months immediately
preceding the filing of the petition for adoption and termination of his parental rights — from July
29, 2001 through November 29, 2001. Thetrial court found, and the record on appeal supports, that
J.M.S. did not receive notice of K.M.F.’ s pregnancy or her belief that he wasthe child’ sfather until
September 6, 2001. Thus, asamatter of purelogic, J.M.S. could not have “willfully” failed to visit
or support the baby for four consecutive monthsimmediately preceding the filing of the petition for
adoption and termination of his parental rights. He did not know that K.M.F. was pregnant or that
she claimed that he was the father of the baby for most of this period.

Thesameresult obtainswithrespectto J.A.P.’sand C.L.P.’ sargument that J.M.S. “willfully”
failed to visit or make reasonable payments toward the support of S.M.F."’s mother during the four
months preceding the child’s birth — from July 2, 2001 through November 2, 2001. As noted
above, J.M.S. did not have notice of K.M.F.’ s pregnancy and her claim that he was the father of the
child until he received her letter on September 6, 2001. Thus, J.M.S. could not have “willfully”
failedtovisit or make reasonabl e support payments during the four months preceding S.M.F.’sbhirth
because he did not know of the pregnancy and the claim that he was the baby’ s father for much of
that period.

Moreover, JM.S.’s conduct during the relatively short time before S.M.F.’s birth and the
filing of the petition for adoption and termination of parental rights, as well as the conduct of
K.M.F., JA.P.,, and C.L.P.,, militate against a finding that J.M.S. “willfully” abandoned S.M.F.
Although J.M.S. knew on September 6, 2001 that K.M.F. was pregnant and that she claimed he was
the father of the baby, J.M.S. had no way of knowing for sure whether the baby was actually his.
K.M.F. wasstill married to another man at thetime, and she had been sexually active with other men
both beforeand after her relationshipwith J.M.S. Inaddition, it had been approximately fivemonths
since JM.S.’slast sexual encounter with K.M.F., and K.M.F. did not tell J.M.S. when the baby was
due. Asaresult, J.M.S. had ample reason to question whether hewas, in fact, thefather of K.M.F.’s
baby.
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J.M.S. set out to resol ve this uncertainty by sending word to K.M.F. that he wanted to know
when the baby was born and that he wasinterested in obtai ning genetic testing to confirmthechild’'s
parentage. Neither K.M.F. nor J.A.P. and C.L.P. informed him of the baby’ s expected due date. In
fact, they neglected to inform J.M.S. that the baby had been born or that K.M.F. had decided to
permit out-of-state relatives to adopt the child. Instead, as soon as JA.P. and C.L.P. learned that
J.M.S. had initiated genetic testing in Ohio, they |eft the Versailles area, stayed at various hotelsin
Ohio until the formal surrender process was completed, and then left the state immediately for
Tennessee. In the meantime, JM.S. hired an Ohio attorney to protect his parental rights and
registered with the Ohio Putative Father Registry. All of this occurred prior to the filing of the
petition for adoption and termination of J.M.S.’ sparental rights. Accordingly, thetrial court did not
errin concluding that J.A.P. and C.L.P. failed to prove by clear and convincing evidence that J.M.S.
had abandoned S.M.F. either by willfully failing to support her financially or by willfully refusing
to visit her.

Finally, we note that the trial court, in deciding whether J.M.S. abandoned S.M.F., did not
confineitself to consideration of his conduct during the four-month periodsimmediately preceding
thefiling of the petition for adoption and termination and S.M.F.’ shirth. Indoing so, thetrial court
deviated from the statutory definition of “abandonment” contained in Tenn. Code Ann. 8§ 36-1-
102(1)(A)(i) and (iii). In Tennessee, the groundsfor terminating parental rightsare governed solely
by statute, and Tenn. Code Ann. 8 36-1-102(1)(G) specifically provides that “abandonment” does
“not have any other definition except that which is set forth in this section, it being the intent of the
general assembly to establish the only grounds for abandonment by statutory definition.” Thus, the
trial court erred to the extent that it based its decision regarding abandonment on J.M.S.’ s conduct
occurring after the conclusion of the statutory four-month periods. Nevertheless, because we have
concluded based on our own independent review of therecord that J.A.P. and C.L.P. failed to prove
by clear and convincing evidencethe elements of abandonment, weaffirmthetrial court’ sdecision.?

V.

We affirm the order denying the petition to terminate J.M.S.’s parentd rights, vacate our
April 21, 2004 order staying the trial court’s visitation order, and remand the case for further
proceedings consistent with this opinion. We tax the costs of this appeal, jointly and severdly, to
J.A.P. and C.L.P. and their surety for which execution, if necessary, may issue.

WILLIAM C. KOCH, JrR., P.J., M.S.

8T he Court of Appeals may affirm ajudgment on different grounds than those relied on by the trial court when
thetrial court reached the correct result. Continental Cas. Co. v. Smith, 720 S.W.2d 48, 50 (Tenn. 1986); First Am. Trust
Co. v. Franklin-Murray Dev. Co., 59 S.W.3d 135, 142 n.10 (Tenn. Ct. App. 2001); Arnold v. City of Chattanooga, 19
S.W.3d 779, 789 (Tenn. Ct. App. 1999); Allen v. National Bank of Newport, 839 S.W.2d 763, 765 (Tenn. Ct. App.
1992).
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