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OPINION

Thisisamedical malpracticecase. Appellantsappeal fromthetrial court’ sgrant of summary
judgment in favor of Appellees, adoctor and her employer. Thetria court found that the affidavit
of Plaintiffs/Appellants expert was inadmissible because it was filed after the deadline for
identifying experts and that such late filing was not excusable neglect under Tenn. R. Civ. P. 6.02.
We affirm.

On December 5, 2000, 57-year-old Mae Ellen Williams went to the emergency room at
Baptist Memorial Hospital (“BMH") with a history of epigastric pain that started at midnight on
December 4, 2000. The pain radiated down her abdomen and into her right shoulder and arm and



shewas unableto liedown. Whilein the emergency room, Ms. Williamswas seen by Dr. JaniceL.
Garrison, a cardiologist employed by Cardiology Specialists of Memphis, PC (“CSM”). Dr.
Garrison diagnosed pancreatitis and acute cholelithiasis and ordered a gastrointestinal consult. In
the process of gaining thisdiagnosis, Dr. Rolando Leal, an employee of Gastoenterology Center of
the Mid-South, PC (*GCM"), performed an endoscopic retrograde cannulation of the common bile
and pancreatic ductswith radiographicdye. Dr. Garrisonreferred Ms. Williamsto Dr. Janice Wood,
a surgeon employed by Health First Medical Group, PLLC (“HFMG”").

On December 7, 2000, Ms. Williams was scheduled for a laparoscopic cholecystectomy
(gallbladder removal) with Dr. Wood. Dr. Becky C. Wright, an employee of Metropolitan
Anesthesiologist Alliance, PLLC (*MAA,” and together with Dr. Wright, “ Appellees’), administered
anesthesiato Ms. Williams.! Dr. Wright made four (4) attempts to establish an airway with an
endotracheal tube. During one of these attempts, one of Ms. Williams' teeth was knocked out. Dr.
Wright was able to establish an airway on thefifth try. Once the endotracheal tube was placed, Dr.
Wood performed the surgery. Following the surgery, Ms. Williams was extubated at the direction
of Dr. Wright. Following the extubation, Ms. Williams was not able to breathe on her own and an
attempt was madeto re-intubate. During the effort to re-intubate, Ms. Williams' vital signsbecame
undetectable and efforts were abandoned, although she was not pronounced dead. Shortly after
medical and hospital personnel ceased efforts to revive Ms. Williams, she was observed to be
breathing on her own. Immediate and ultimately successful measures were taken to establish an
airway by re-intubation. Either during or immediately following the surgery, Ms. Williamssuffered
irreversible encephalopathy. Ms. Williams was placed on life support and remained in a comatose
or semi-comatose state until she died on April 24, 2002.

The origina Complaint in this matter was filed on November 30, 2001 by Mae Ellen
Williams, her husband Percy Williams, and Mytina Singleton, Ms. Williams daughter and her
Conservator (together“ Plaintiffs,” or “ Appellants’). The Complaint wasamended on December 17,
2001.

Dr. Wright and MAA filed their Answer on February 19, 2003. On January 31, 2003, a
“Consent Scheduling Order” (the* Scheduling Order”) wasfiled. The Scheduling Order states, inter
alia, that:

! This medical malpractice case was originally filed against Dr. Woods, Dr. Garrison, Dr. Wright, BMH,
HFM G, CSM, MAA, and numerous other hospital employees. The first amendment to the Complaint added Dr. Leal and
GCM as Defendants. The Second Amended Complaint, filed on or about October 16, 2003, shows only BMH, Dr.
Wood, HFM G, Dr. Wright, MAA, Dr. Garrison and CSM as Defendants. On August 22, 2003, Plaintiffsfiled a M otion
for Voluntary Nonsuit as to Dr. Woods, HFM G, Dr. Garrison, CSM, Dr. Leal, and GCM. On August 22, 2003, a
“Consent Order of Voluntary Non-Suit as to Rolando Leal, M.D. & Gastroenterology Center of the Mid-South, P.C.
Only” was entered. On October 30, 2003, the trial court granted summary judgment to Dr. Garrison and CSM. On
October 31, 2003, the trial court entered an Order granting summary judgment in favor of Dr. Wood and HFM G. On
November 4, 2003, the trial court entered an Order granting final judgment in favor of BMH. Plaintiffsappeal only from
the trial court’s Order granting summary judgment to Dr. Wright and MAA. Although the record before us contains
numerous documents either filed by or relating to individualsor entities not partiesto thisappeal, in theinterest of clarity
and economy, we will limit our discussion of the facts and procedure to those bearing directly upon the issues before us.

-2



1. Plaintiff shall identify any expert who will be called to testify at
thetrial of cause and shall supplement expert interrogatories, if any,
with respect to same on or before April 15, 2003.

2. Plaintiff shall produce any expert to be used at the tria of this
cause to defense counsel for adiscovery deposition, if desired, on or
before June 1, 2003.

Following alater scheduling conference, thetria court entered an“ Order on Scheduling Conference”
on March 24, 2003. This Order reads, in pertinent part, as follows:

The Court, therefore, denied the Defendant’s Motion to Modify
Scheduling Order and set the entire [January 31, 2003} Scheduling
Order aside. In addition, the Court established a deadline for
Plaintiffs identification of experts of July 1, 2003. All pending
Motions for Summary Judgment will be set for hearing on Friday,
August 29, 2003. All materials related to the Summary Judgment
Motions shall be submitted to the Court by August 22, 2003.

On July 25, 2003, Dr. Wright and MAA filed aMotion for Summary Judgment based, in
part, upon Plaintiffs lack of expert proof. On August 15, 2003, Dr. Wright filed her Affidavit in
support of the Motion for Summary Judgment. On August 22, 2003, Plaintiffsfiled a“ Responseto
Motion for Summary Judgment of Becky B. Wright and Metropolitan AnesthesiaAlliance, PLLC”
(the*Response”). Exhibited to the Responsewasthe Affidavit of Ronald J. Gordon, M.D., an expert
in anesthesiology, which reads, in relevant part, as follows:

|, RONALD J. GORDON, M.D., after having been first duly sworn,
state as follows:

1. | am a medica doctor, licensed to practice in the State of
Tennessee. | maintain a private practice at 185 Hospital Road,
Winchester, Tennessee 37398.

2. | havebeen licensed to practice medicinein the State of Tennessee
since 1982. | practiced this profession in the State of Tennessee
throughout the year 2000.

3. My practiceis speciaized in thefield of anesthesiology, and | am
Board Certified by the American Board of Anesthesiology.

4. My Curriculum Vitaeisattached to thisAffidavit asExhibit 1, and
isincorporated herein by reference.



5. | am familiar with the recognized standard of acceptable
professional medical carein the metropolitan areas of Tennesseeand
specificaly in Memphis, Tennessee and similar communities, as it
existed in December of 2000.

6. In forming the opinions expressed in this Affidavit, | have
reviewed the Baptist Memoria Hospital ER records, History and
Physical, Operative Report, Anesthesia Record, Radiology Records,
Physician’s Orders and Progress Notes, Resuscitation Record and
Consult Notes from December 2000, Discharge Summary from June
2001, Baptist Hospital Recordsassociated with the cancelled January
1992 surgery, and deposition excerpts from Thelma Nelms and
Mytina Singleton.

7. | haveassumed thefactua statements madeby Ms. Nelmsand Ms.
Singleton are true and that the notations in Ms. Williams' medical
chart at Baptist are accurate, except as indicated otherwise in this
Affidavit.

8. Ms. Williams was scheduled for a laparoscopic chol ecystectomy
at Baptist Memorial Hospital on December 7", 2000. This was not
an emergency procedure and delay would not have put Ms. Williams
at significantly increased risk. A preanesthesia note was compl eted
whereinit was documented that Ms. Williamswas 5 feet 2 inchestall
and weighed 215 pounds. Thiswould give her abody massindex of
39 and classify her as significantly obese. It was also noted that Ms.
Williamshad aclass 3 (out of 4) airway. Thissuggestsapotential[ly]
difficult airway. It is well-known that markedly obese individuals
tend to drop their oxygen levels during anesthesia induction much
morerapidly than non-obeseindividuals, and thisfact, combined with
a class 3 airway would suggest that Ms. Williams would require
specia care in the administration of her anesthetic, including 5 full
minutes of pre oxygenation. The fact that Ms. Williams had a
documented history of being difficult to intubate, in light of these
prior considerations, would requirethat Ms. Williams have an awake
intubation. Thisistheunequivoca standard of carein asituationlike
thisand thefailureto perform an awakeintubation wasthe proximate
cause that ultimately led to Ms. Williams' untimely demise.

9. Ms. Williams had anesthesia induced for a laparoscopic
cholecystectomy at 11:20 AM on 12/7/2000. It is noted that Ms.
Williamswasdifficult to intubate and required 5 attempts, intubation
ultimately being achieved with a #6 endotracheal tube. Repeated
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attempts at intubation traumatize the airway and larynx and lead to
swelling; thisin turn narrows the passage for gas transport and leads
todifficulty inventilation purely through mechanical means. For this
reason, in modern anesthesia practice in the year 2000,
anesthesiologists limit their attempts at intubation to 2 or 3, and then
turn to some other form of airway management, or ssimply come back
another day. Thiswould certainly be possiblein an electivecasesuch
asacholecystectomy. Thefact that 5 separate attempts were made at
endotracheal intubation isaviolation of the standard of care and was
the next in a series of missteps that lead to the unfortunate outcome
in this patient.

10. Ms. Williams' surgery was completed at 12:38 PM and she
arrived still intubated in the recovery room (PACU) at 1.08 PM. Her
initial PACU or PAR score was 5. Thisis a universally accepted
measure of apatient’s “ready” status for discharge from the PACU,
and 5isavery low number, indicating an unstable patient. At 1:35
PM Ms.Williams was extubated by anesthesia even though she still
had a PAR score of 5 and was clearly a very difficult intubation as
noted by the 5 separate attempts. It is below the standard of careto
extubate a patient in this condition and with this known history, and
the anesthesiateam should have certainly waited until Ms. Williams
was more awake and stable. This premature and inappropriate
extubation, a clear standard of care violation, was the next misstep
leading to the hypoxic event from which Ms. Williams could not
recovery.

11. Following extubation inthe PACU, it became clear early on that
Ms. Williamswas suffering from fulminant pulmonary edemawhich
greatly interfereswith apatient’ s ability to get oxygen to their lungs.
The multiple attempts at intubation in surgery, and the fact that only
a6 tube could be passed (alarger #7 tubeis usual) all suggest upper
arway edema. Upper airway obstruction secondary to edema,
especially partial upper airway obstruction, leads by a well-known
mechanism to “negative pressure pulmonary edema.”  This
complication, common in young healthy adults following a bout of
laryngospasm, is treated with lasix and positive end expiratory
pressure. It appearsthat this episode of negative pressure pulmonary
edema was unrecognized and untreated, a standard of care violation
that moved Ms. Williams another step closer to irreversible brain
damage from hypoxia.



12. Inthe PACU at 1:50 PM, Ms. Williams was noted to be apneic
and she was reintubated by anesthesia. For some reason not clear
from the records, she was then reextubated and again reintubated.
Again there was no mention of the use of lasix to relieve what was
clearly an ever-worsening pulmonary edema, depriving Ms.
Williams' brain of more and more oxygen. This second extubation
and reintubation, with no clearly documented reason, is an additional
standard of care violation, and sealed the fate of this unfortunate
patient.

13. It ismy opinion that had Ms. Williams received the appropriate
anesthetic care to which she was entitled, none of her injurieswould
have occurred. At the hearing on August 29, 2003, the trial
court did not hear argument, nor did it rule on any of the pending
motions for summary judgment. Instead, the trial court cited
procedural problemswith the case, including the failure of Plaintiffs
tofileamotion to substitute the estate of Ms. Williams. The court set
all outstanding motions for hearing on October 17, 2003.

On September 12, 2003, Dr. Wright and MAA fileda“Motionto Dismiss’ pursuant to Tenn.
R. Civ. P. 25.01 based upon Plaintiffs’ failure to substitute parties following Ms. Williams' death.

On October 16, 2003, Plaintiffs filed a Motion to Amend Complaint, seeking to reflect a
substitution of parties and revise the theories of liability to match those of Plaintiffs experts. This
Motion was ultimately denied by the tria court at the October 17, 2003 hearing. On October 17,
2003, Plantiffsfiled a“Motion to Enlarge Time Pursuant to Rule 6.02,” requesting the trial court
to extend the July 1, 2003 deadline set out at the scheduling conference. The Motion reads, in
relevant part, as follows:

3. Plaintiffswould show that their failure to timely identify experts
in this case has been the result of excusable neglect, as is set forth
more particularly in the attached affidavits of one of Plaintiffs
attorneys and that attorney’s paralegal. For purposes of summary
[sic] here, Plaintiffs state that it became known to counsel during the
deposition of decedent’ ssister, taken on March 31, 2003, that several
years prior to the surgery at issue in this lawsuit, decedent had been
scheduled for a gynecological operation, but that it was cancelled
because the decedent proved too difficult to intubate.

One of themgjor issuesin thiscaseisthe alleged malpractice
of the anesthesiologist in choosing the intubation for this patient and
in handling the intubation. Experts [that] the Plaintiffs contacted
informed Plaintiffs that whether the sister’ s testimony was true, and

-6-



whether it was documented would make a significant differencein
their opinions.

As set forth in the attached affidavits, the information was
true, and, in fact the aborted surgery had occurred at the Defendant
Baptist Hospital in 1992. Plaintiffs counsel made repeated and
dogged effortsto securethe records, even in theface of being told by
Baptist personnel on at least one occasion, that they did not exist.

Nevertheless, the records were finally secured from the
hospital by Plaintiffs' counsel, on or about August 6, 2003. They
wereimmediately tendered to the experts Plaintiffs had contacted to
review the case.

4. Accordingly, Plaintiffs submit that their neglect to submit
physician affidavits by July 1, 2003, in compliance with this Court’s
Order, was the result of excusable neglect, and not the result of any
dilatory conduct or carelessness on the part of counsel. The Gordon
affidavit was submitted 16 days after the necessary records were
procured.... Plaintiffssubmit that thisdoes not reflect aninexcusable
delay. Rather, Plaintiffs have erred in not filing the present Motion
to enlargetimeuntil now. Nevertheless, Plaintiffs submit, thefailure
to timely file the affidavits should be judged on the criteria set forth
in Rule 6.02.

At the October 17, 2003 hearing, thetria court denied Plaintiffs Motion to Enlarge Time.
Thetrial court aso considered and found “clearly insufficient” the affidavit of Plaintiffs' expert Dr.
Gordon. Finally, thetrial court granted Dr. Wright and MAA’ smotion for summary judgment. An
Order was entered on October 30, 2003.

Appellants appeal from the Order of the tria court, granting summary judgment to Dr.
Wright and MAA. Appellants raise two issues for review as stated in their brief:

1. TheTrial Court failed to apply the correct legal standard in ruling
upon the Defendants’ Motion for Summary Judgment, by improperly
taking judicial notice of certain “facts’, failing to consider the
summary judgment motion of Dr. Wright separately onitsmerits, and
failing to properly evaluate Plaintiffs' expert affidavit in accordance
with Tennessee medical malpractice law.

2. The Tria Court abused its discretion in denying Plaintiffs
Motions to Amend the Scheduling Order by failing to properly



evauate or consider Plaintiffs “excusable neglect” in missing a
deadline to identify experts.

The ultimate issue before this Court is whether the trial court erred in granting summary
judgment to Dr. Wright and MAA.. In order to reach thisquestion, however, we must first determine
whether the Affidavit of Dr. Gordon was properly excluded by thetrial court. Thisanalysisisatwo-
part inquiry. First, we must determinewhether thetria court erredin concluding that Dr. Gordon’'s
Affidavit wasinsufficient on itsface. If we determinethat the Affidavit was sufficient to establish
agenuinedispute of material fact, we must then determine whether thetrial court erredin excluding
the Affidavit because it did not meet the deadline for identifying experts as found in the March 24,
2003 Order.

Sufficiency of Dr. Gordon's Affidavit

T.C.A.829-26-115 (Supp. 2000) describesthe burden upon Plaintiffsin medical malpractice
actions and reads, in pertinent part, as follows:

(@) In a malpractice action, the claimant shall have the burden of
proving by evidence as provided in subsection (b):

(1) Therecognized standard of acceptable professional practiceinthe
profession and the specialty thereof, if any, that the defendant
practices in the community in which the defendant practicesor in a
similar community at the time the alleged injury or wrongful action
occurred,

(2) That the defendant acted with less than or failed to act with
ordinary and reasonable care in accordance with such standard; and
(3) Asaproximateresult of thedefendant’ snegligent act or omission,
the plaintiff suffered injuries which would not otherwise have
occurred.

(b) No person in ahedth care profession requiring alicensure under
the laws of this state shall be competent to testify in any court of law
to establish the facts required to be established by subsection (a),
unlessthe person was licensed to practicein the state or a contiguous
bordering state a profession or specialty which would make the
person’s expert testimony relevant to the issues in the case and had
practiced this profession or specialty in one (1) of these states during
the year preceding the date that the alleged injury or wrongful act
occurred....

In essence, T.C.A. 8§ 29-26-115 imposes five substantive requirements on expert affidavits. The
affiant must demonstrate that he or she meets the geographic and durational residence and practice
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requirements (8 29-26-115(b)). Next, the affiant must demonstrate that he or she practicesin a
profession or specialty that makes the affiant’s opinion relevant to the issues in the case (8§ 29-26-
115(b)). Third, the affiant must demonstrate that familiarity with the recognized standard of
professional practice in the community where the defendant practices or in similar communities (8
29-26-115(a)(1)). Fourth, the affiant must give an opinion concerning whether the defendant
physician met or failed to meet the relevant standard of professional practice ((8§ 29-26-115(a)(2)).
Finally, the affiant must opine whether the defendant physician’ s negligence more likely than not
caused the patient injuries that he or she would not otherwise have suffered (8 29-26-115(a)(3)).
Church v. Perales, 39 SW.3d 149, 166 (Tenn. Ct. App. 2000).

This Court has admonished attorneys to couch their medical experts affidavits in the
languageof T.C.A. § 29-26-115to avoid summary judgment problems. See, e.g., Gambill v. Middle
Tenn. Med. Ctr., 751 SW.2d 145, 148 (Tenn. Ct. App. 1988). However, faillureto usethe specific
statutory language is not, necessarily, fatal to the admission of experts affidavits:

...we recognize that a mere ritualistic incantation of statutory buzz
wordsevidencesvery little. Accordingly, when an expert'sopinionis
challenged, we will determine whether the opinion is based on
trustworthy facts or data sufficient to provide some basis for the
opinion. See generally McDanid v. CSX Transp., Inc., 955 SW.2d
257, 265 (Tenn.1997). We neither assay the expert's credibility nor
determine the evidentiary weight that should be given to the experts
opinion. Rather, we merely look to seeif the challenged opinion has
some legally-acceptable basis from which its conclusions could be
rationally drawn. See DeVore v. Deoitte & Touche, No.
01A01-9602-CH-00073, 1998 WL 68985, at *9-10 (Tenn.Ct.App.
Feb.20, 1998) (No Tenn.R.App.P. 11 application filed) (affirming
summary judgment where proffered expert testimony lacked a
trustworthy basis). Expert opinions having no basis can properly be
disregarded because they cannot materially assist thetrier of fact. Nor
can they create genuine disputes of materia fact at summary
judgment stage.

Church, 39 SW.3d at 166-67.

Inthiscase, thetrial court madethefollowing, relevant, statementsin reachingitsconclusion
that Dr. Gordon’ s Affidavit was insufficient:

Dr. Gordon’ saffidavit ssimply generically says heisfamiliar with the
standard of medical care. It isnot specific asto whom that would be
applicable [to] among the various Defendants. The affidavit says
nothing specifically about what standard of carewasviolated by what
Defendant and in what way.



It isthis Court’s observation that [Dr. Gordon’s Affidavit has| been
hurriedly put together just to comply with the scheduling Order
deadline so that some response could be filed by August 22, 2003.

Respectfully, we disagree with thetrial court’ sinterpretation of the Affidavit. Itistruethat,
in paragraph five, Dr. Gordon makes a general statement that he is “familiar with the recognized
standard of acceptable professional medical care...in Memphis, Tennessee.” However, in paragraph
three, Dr. Gordon specifiesthat hisspecialty isin anesthesiology. Taking these paragraphstogether,
we can properly infer that Dr. Gordon’ s familiarity with the standard of medical care encompasses
anesthesiology in particular. Thetrial court also expresses concern with the fact that Dr. Gordon’s
Affidavit allegedly says nothing about which Defendant violated the standard of care. Wedisagree.
It isundisputed in this record that Dr. Wright was the only anesthesiol ogist to render treatment to
Ms. Williams. Consequently, any statements in Dr. Gordon’s Affidavit concerning aleged
violations of the standard of care in rendering anesthesiato Ms. Williams are properly attributable
to Dr. Wright, she being the only doctor to administer these procedures. Wefind, therefore, that Dr.
Gordon’s Affidavit, athough it does not strictly adhere to the statutory language, nonetheless
satisfies the requirements thereof. Consequently, the trial court erred in finding that the Affidavit
isinsufficient on its face.

We now turn to the question of whether thetrial court erred in not granting the Tenn. R. Civ.
P. 6.02 Motion to extend the time outlined in the scheduling Order and thus allow for the filing of
Dr. Gordon’s Affidavit.

Tenn. R. Civ. P. 6.02

Tenn. R. Civ. P. 6.02 reads, in relevant part, as follows:

When by statute or by these rules or by a notice given thereunder or
by order of court an actisrequired or allowed to be done at or within
a specified time, the court for cause shown may, a any time in its
discretion...(2) upon motion madeafter the expiration of the specified
period permit the act to be done, where the failure to act was the
result of excusable neglect....

InSizemorev. United Physicians| ns. Risk Retention Group, 56 S.W.3d 557 (Tenn. Ct. App. 2001),
this Court addressed excusable neglect and outlined certain factors that the tria court should
consider when making its determination on a Tenn. R. Civ. P. 6.02 motion, to wit:

Still, not all negligence can beindulged. To do that would read out of

the excusabl e neglect principle the requirement that the neglect must
first be found excusable. Finding whether neglect is excusableisan
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equitabledetermination*® taking account of all relevant circumstances
surrounding the party’s omission.” Pioneer Inv. Servs. Co. v.
Brunswick Assocs. Ltd. P'ship, 507 U.S. at 395, 113 S.Ct. at 1498;
Dubuc v. Green Oak Township, 958 F.Supp. 1231, 1241
(E.D.Mich.1997). Therelevant circumstancesenvel op the big picture
of both causesand effects, including (1) the danger of prejudiceto the
party opposing the late filing, (2) the length of the delay and its
potential impact on proceedings, (3) the reason why the filing was
late and whether that reason or reasons were within the filer's
reasonable control, and (4) thefiler’ sgood or bad faith. Pioneer I nv.
Servs. Co. v. Brunswick Assocs. Ltd. P'ship, 507 U.S. at 395, 113
S.Ct. at 1498; In re SPR Corp., 45 F.3d 70, 72 (4th Cir.1995); Inre
Nunez, 196 B.R. 150, 157 (9th Cir.BAP 1996). These circumstances
must be weighed both with and against each other because, if
considered separately, they may not all point inthe samedirectionin
a particular case. In re Keene Corp.,, 1838 B.R. 903, 909
(Bankr.S.D.N.Y.1995); In re Nickels Performance Sys., Inc., 169
B.R. 647, 651 (Bankr.E.D.Tenn.1994).

Id. at 567.

Intheinstant case, thedeadlinefor identifying expertswas July 1, 2003. Plaintiffsassert that
they were unableto procure certain recordsfrom BMH, despitetheir diligent effortsto do so. These
recordswerefinally obtained on August 6, 2003 and Plaintiffstendered the Affidavit of Dr. Gordon
on August 22, 2003. No effort was made by Plaintiffs, prior to July 1, 2003, to extend the time for
identification of experts, and Plaintiffs concede that it would have been wise to do so when they
encountered difficulty in obtaining the records. Thetria court’s action must be tested by an abuse
of discretion standard, and it isimportant to note that the trial court expressly advised the Plaintiffs
that they should be careful on the agreed-on time because they would be held toit. Moreover, the
trial court specifically brought to the attention of Plaintiffs’ counsel the fact that there had been no
proper substitution of parties after the death of the original Plaintiff. Nevertheless, the Plaintiffs
failed to timely file a motion to substitute the parties.

In the instant case, the trial court found that there was no excusable neglect to justify the
extension of time requested after the prior deadline had passed. Under the facts of this case, we
cannot conclude that the trial court abused its discretion in requiring the Plaintiffs conform to the
orders of the court.

Summary Judgment

A motionfor summary judgment should be granted when themovant demonstratesthat there
are no genuineissues of material fact and that the moving party is entitled to ajudgment as amatter
of law. See Tenn. R. Civ. P. 56.04. The party moving for summary judgment bears the burden of

-11-



demonstrating that no genuineissue of material fact exists. SeeBain v. Wells, 936 S.\W.2d 618, 622
(Tenn.1997). On amotion for summary judgment, the court must take the strongest | egitimate view
of the evidence in favor of the nonmoving party, alow all reasonable inferences in favor of that
party, and discard all countervailing evidence. Seeid. InByrdv. Hall, 847 SW.2d 208 (Tenn.1993),
our Supreme Court stated:

Once it is shown by the moving party that there is no genuine issue
of material fact, the nonmoving party must then demonstrate, by
affidavitsor discovery materials, that thereisagenuine, materia fact
dispute to warrant atrial. In thisregard, Rule 56.05 providesthat the
nonmoving party cannot ssmply rely upon his pleadings but must set
forth specific facts showing that there is a genuine issue of material
fact for trial.

Id. at 210-11 (citations omitted) (emphasisin original).

Summary judgment isonly appropriate when the factsand the legal conclusionsdrawn from
the facts reasonably permit only one conclusion. See Carvell v. Bottoms, 900 SW.2d 23, 26
(Tenn.1995). Since only questions of law are involved, there is no presumption of correctness
regarding atrial court's grant of summary judgment. See Bain, 936 SW.2d at 622. Therefore, our
review of thetrial court'sgrant of summary judgment isde novo on the record beforethis Court. See
Warren v. Estate of Kirk, 954 SW.2d 722, 723 (Tenn.1997).

Since the Affidavit of Dr. Gordon is not admissible because of the failure of Plaintiffsto
identify the expert pursuant to the March 24, 2003 Scheduling Order, there was no dispute of the
Affidavit of Dr. Wright concerning the applicable standard of care and her compliance therewith.
Therefore, summary judgment was proper.

We now comment briefly on the dissenting opinion that has been filed in this case.
Apparently the dissent is based upon areading of the original Scheduling Order of January 31, 2003
as opposed to the second Scheduling Order of March 24, 2003. Asnoted above, thefirst scheduling
order of January 31, 2003, was specifically set aside by the March 24, 2003 Order. The magjority
understandsthat to mean that the January 31, 2003 Order isanullity. Wehave no disagreement with
the law cited by the dissent, nor do we disagree that the result of denying the admission of Dr.
Gordon’ s affidavit is harsh. However, we cannot be aresult-oriented court but must adhere to the
applicablelaw. It simply does not appear to the Court that there was any abuse of discretion shown.

Accordingly, the Order of the trial court is affirmed. Costs of the appeal are assessed to
Appellants, Percy Williams and Mytina Singleton, and their surety.

W. FRANK CRAWFORD, PRESIDING JUDGE,
W.S.
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